CIRCUIT CLERK DEFUTIES:

4 2“’TF(HZ7

Governed by Senate Bill 74 Page 371, Laws
of Missourl, 1933 after July 24, 1933

g

May 12, 1934,

Hon. Gladys D. Middleton
Clerk of the Circuit Court

Lancaster, Missouri

Dear Kadaam:

I ackmnowledge receipt of your requests for ovinions
of this office, portivns of which read as follows:

#e « e*Fhat ] especially want to know is
whether or not & deputy Circuit Clerk and
Ex-0fficio Recorder of Deeds should put in
full time and whether or not the salary of
such deputy should be reduced as provided
in the above section.*

“¥ill you please tell me whether or not
gection 11813 Laws of Missouri, 1933, is
effective before January 1, 1935%

Also please tell me whether or not this
Section epplies to the Circuit Clerks and
Deputies where the Clerk is Ex-Qfficio Re-
corder of Deeds]® * * **

I.

SECTION 11813 LAWS OF MISSOURI
1933 EFFECTIVE JULY 34, 1834.

Section 11813 as amended by the 57th Genersal Assembly
is found at page 371 Laws of Missouri 1535 and reads as follows:

spvery clerk of a circuilt court shall be
eantitled to such number of deputies and
assistants, to be appointed by such official
with the approval of the county court, as such
court shall deem necessary for the prompt and
proper alecharge of the duties of his office,
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The County Court, in its order permitting

the clerk to appoint a deputy or assistant,
shall fix the compensation of such deputy

or assistunt which, in counties baving 12,6800
persons and less, shall not ex cced the amount
allowed deputy or assistsnt to the county
clerk for the actual time employed and shall
designate the period of time such deputy or
assistants may be employed. FEvery such order
shall be entered of record, and a certified
copy thereof shall be filed in the office of
the county oclerk. The clerk of the circult
court may at any time, discharge any deputy
or aesistant, and may regulate the time of his
or hereemploy=zent, and the county court may,
at any time, modify or rescind its order per-
mitting aany appointment to be made, and may
reduce the compenssation theretofore fixed by
it.*

A comparison of this amended Lew with Section 118123 as
found in the 1939 revision 1ndicates that there were two objectives in
the amendment of this section., The first was that the approval of
the appointment and the fixing of the compensation of deputy circuit
clerks were transferred from the Circuit Court to the County Court;
and second, the amount permitted to be paid deputy circult clerks
in counties of 13,500 inhabitants or less was limited to the amount
perxzitted to be paid deputy county clerks of such counties., In
other respects the section is identical with the 1839 revision, We
direct your attention to the last sentence of the section which em-
powers the circult clerk to regulate the time of the employment
and to discharge the deputy at any time and empowers the county court
to modify or rescind its order respecting the appointment of the
deputy circuit clerk and to reduce the compensation of such clerks.
Ko mention is made as to any term of the deputy ceircuit clerk and
it is appareant that deputy circuilt clerks hold their offices at the
pleasure of the appointive power. That being the case it cannot
be said that the deputy circuit clerks have any term of office in
a legal sense.

As stated by Throop on Public Officers, gection 303:
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“The word 'term' is uniforaly used to designate
a fixed and definite period of time* * * and an
officer who holds his office at the pleasure of
another officer* * *has no officlial term, within
the meaning of a constitutional or statutory
provision relating to such term' *

As stated by Judge Lamm in the case of State ex rel. vs.
Gordon, 338 Mo. 168, 1. c. 181:

“It seems t0 us that the cited authorities direct-
ly apply to the situstion thus presented; for
the sum of the matter ie that any one who holds
office at the pleasure of the appointing power
bas no 'term of office.' *

It therefore appears that deputy oircuit clerks re in the same position

as any other employee. Such being the case, there would be no con-
stitutional or statutory objection to the immediate application of the
law upon sppointmeants in existéene on the effective date of the law,

This construction is in asccord with the legisiative intent
as expressed in Section 11786, a proviso of which reads:

"provided further that until the expiration of
their present termsof office the persons holdlg.
the office of c¢ircult clerks shall be paid in
same menner and to the sme extent 2¢ now provided

b’ law,®

No saving provision was made in favor of deputies. The
benefites of this clause are exhausted in applying it to the Circuit

Clerks,

It is therefore the ovinion o this office that this bill
became effective July 24, 1834, except for the provieso delaying the
operation of the reduction of Circult Clerks' salaries until January

1, 1936,
11.

BENATE BILL 74 LAWS OF KICSSOURI
1933, p. 3688, APPLIES TO CIRCUIT
CLERKES .Alf} nIP;'TI.‘;:‘. YHERE r_‘rx.n:nz I8

EX QFFICIO RECORDER OF DEED

A examination of Article I of Chapter 74 in the 1929 re-
vision respeoting Recorders of Decds, and as amended by Senate B1ll




Hon. Ghadys D. Middleton - Mey 13, 1934,

75, page 380, Laws of Missouri, 1833, fails to reveal any authority
for the appointment of deputies by Circult Clerks who are ex officilo
recorder of deeds. In Article 1 of Chapter 77 we find the general
statute Section 11680 authorizing every clerk of & Court of Record
to appoiant one or more deputies. However, this section is & general
section and in our opinion has been superseded by Section 11812 in-
sofar as it might apply to the appointment of deputy circuit clerks.
It is a recognized rule that special statutes on a given subject
supersede general statutes unless there is a clear and specific in-
tent to the contrary. State ex rel. vs. Koeln, 61 8. W, (2d) 750.
Without guestion it was intended that Senate 511l 74 was intended to
be applied in counties where the Circuit Clerk was ex officio recorder
of deeds, We refer particularly to the following clause in Section
11786:

“Provided that in any county wherein the clerk
of the circuit court is ex officio recorder of
deeds s21d offices shall be considered as one
for the purpose of this section.*

We have not passed on the constitutionality of this law,
that being a matter proper to be placed before the courts. However,
we have heretofore eapressed a doubt 2s to the constitutionality of
this law as applying to circult clerks who are ex officio recorder of
deeds. In our opiuion as the law now stands it is clearly intended
to govern all circuit clerks,and we conclude that Section 11813 Laws
of Missouri, 1933, applies to your case.

I1I.

SALARY OF DEPUTY CIRCUIT CLERK
SHUULD BE REDUCED AS PROVIDED BY
SECTI N 11812 LAWS OF MISSOURI 1933

ELGE 37)
In dealing with your first ianguiry we have stated that

the clause

#e & ¢ *The compensation of such deputy* * *ian
counties Laving 12,500 persons of less shall

not exceed the amount allowed® * * *to the County
Clerk for the actual time employed* * * »»

is to be given operative effect on July 24, 1833. That being the
case your deputy circuit clerk should not be paid a greater sum than
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ie allowved the deputy county clerk for the actual time employed. By
referring to Section 11811 p. 368, Lawe of Missouri, 1933, we find
the legislature has definitely stated the amount which may be retain-
ed by the County Clerk for the payment of deputy hire. A part of
this Section reads as follows:

“In Counties having & population of less than
7500 persons the clerks* * ¢ *ghall be allowed
to pay hie deputies and assistants $800.00; 1in
counties having & population of 7,500 and less
then 10,000 persons the clerks® * * *shall be
alloved to pay for deputies and assistants
$900.00; 4in counties having a population of
10,000 and less than 11,500 persons the clerks
shall be allowed to retain* * *not to exceed
$900.00 for deputy hire; 4im counties having
more than 11,500 persons and less than 13,500
persons the clerks* * * *shall be allowed to pay
for deputies and assistants £1100.00;* » * «

and provided, further, that in counties in which
the clerk of the county fourt is ex officio re-
corder, said clerk shall be allowed to pay for
deputies or assistants not exceeding the sum of
£500 in addition to the amount provided in this
section.* * ©* o

This definite sochedule based upon population has established the
asnount allowed tu be paild for deputy hire by county clerks., This
schedule has been adopted in Section 11812 by the clause heretofore
quoted as the classification determining the amount permitted to

be peid deputy circuit clerks in counties having less than 13,500
persons, The purpose of this amendment was sikply to limit “the
amount allowed” to be paid and is intended to operate as the maximum
which the County Court may allow fordeputy circuit clerk hire. Under
Section 11811 the County Court of Schuyler County, being a county of
less than 7,500 persons, could authorize the expenditure of #1100.00
for deputy County Clerk hire if the County Clerk was ex officio
recorder of deeds. The statute has authorized this total expense

for deputy county clerk hire. Ve interpret the provisions of Section
11812 hereinbefore guoted as adopting this total sum as being appli-
cable to deputy circuit clerks in the event the circuit clerk 1is

ex officic recorder of deeds. It is apparent that it is the legis-
lative intent to allow additicnal expense for clerk hire when a
clerk is ex officlo recorder. The logic and reason of this allo¥-
ance ie the same whether it be the circuit clerk or the county
clerk who is ex officio recorder. The clause hereinbefore guoted
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section 11812, refers to “the azount allowed” Dy law and not the
amount allowed ian fact.

The purase "for the actual time ewmployed” is womewhat
ambiguous. It is difficult to ascertain whether *"actual time employ-
ed" refers to the deputy county clerks or the deputy circuit clerks.
This section also authorizes the county court "to desisnate the
period of time such deputy or assistant may be employed," and dir-
ects the clerk to "regulate the time of Lis or her employment,*

It is apparent from these provisions that part time
employnent of deputy circult clerks is recoguized by the Legislature
as being common practice. The County Court may in its order direct
the period of time for which the deputy may be employed and the
clerk is authorized to fix the hours of employaent. It was intended
that the deputy only ve pald for actual time employed. The County
Court in fixi its compensation could not expend in excess of the
sum of #1100C. annually, ia the instant case, as compensation tothe
d;guty circuit clerk for time spent in performing the duties of the
office.

¥e are therefore of the opinion that the provisioans of
Section 11812 Laws of Missouri, 1933, page 371, are now effective
and when construed with Section 11811 authorize the County Court to
ellow not to exceed the sum of §1100,00 per annum as compensation for
deputies in your office.

1y tubnittad.f/

Y G. WALTKER, .
Assistant Attorney Geme

APPROVED:

ROY lclf??ﬂlﬁt,
Attorney General.
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