
LIQ.UCR CCNTROL ACT: Does not confer on c ~t~ee t he p ower to tax 
saleamen soliciting orders at wholesale 
from retailers . 
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Rtdweatern Wholesalers a Iaportera, 
•18 Dwight Building, 
nnaas City, Kiaaouri . 
r-

Attention: ur. Jaa. P. RMa 
Gent1-•: 

This department ia in receipt ot your letter ot 
Karch 13, 1934 requeating an opinion aa to the following state 
ot facta: 

" We find that Tarioua am.all towns 
and cities haTe ordinan~ea aaking 
tor licenses tram t5o.oo to 00.00 
tor the mare solicitation and se­
curing ot ol"clera at wholesale from 
the retailers within the municipal 
~ts. It is our belief that the 
i mposition ot such licenaes 1a 
illegal.• 

I. 

There ia no aut~ority granted b{ 
raaaon or the ti~or Control AC 
ot Mlssaur! tor ~ties to 11cenae 
aalesmea. 

s ection 25 ot t he Li quor Control Aot ot Missouri 
pro'Yidea: 

"The Board ot .Aldermen, Cit7 council 
or other proper autbor1tiea or incor­
porated cities may charge tor licenses 
iaaued to manufacturers, distillers, 
brewers, wholesalers, and r~ta1lers 
of all intoxicating liquor, within 
t heir limlta, tix the amount to be 
charged tor such license, and provide 
for the collection thereof, make and 
enforce ordinances tor the regulation 
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and control of the sale or all 
intoxicating li quor within their 
limits, not inconsistent with 
the p.roT1siona or this act,. an4 
pJOTlde tor penalties tor the 
violation thereof . ~ 

Maroh 22, 1934. 

The questioA here before us tor determina tion is whether 
o_r not a aere ·aaleaman or agent ls Within the punlew or s ee. 25 
ot the Liquor Control Act. •The most chara cteristic feature of aa 
agent's employment, in a legal sense, is that be 1s employed pri­
marily to bring about business relatione between hi• principal and 
third persona.• 2 C.3 • .• 21. In o'her worcla, in the ease here 
aubm1tted, the wholesale liquor salesmen are merely employed to 
brins about ·a sale·, and t he actual sale 1s not ma4e until the 
wholesaler ships the li quor and the prtee is paid. 

In the ease of City of Albany T. Newark Shoe Stores co. , 
(Sup. Ct . Ga.) 110 S. E. 288, the Newark Shoe Stores Company con­
ducted a r ota11 shoe business in a storehouse in the city or Albany .. 
It had paid all t axes due by 1t t o the c1ty tor oonducttng,that 
bu-s1neaa. The corporation employed a sale81B&fl and manager to work 
both at ita storehouse and also at inter...ala to go out into said 
city trom houa.e to house, exhibit samples of shoes, and solicit 
customers to Tisit tbe store and buy shoes, the samples of which 
he had d1 spla,e4. The Court held: 

•such solicitation or trade did 
not constitute a business sep­
arate and d1at1nct rrom that 
ot selling merchandise, but was 
merely an instrumental! t:y in or 
an incident t o that buatneas, 
bei ng in it~ nature incapable 
of such separate existence as 
to constitute i n itself a business 
in either t he 1e gal or commer-
ei a1 senae • " 

In the case of Lowenthal v. Underdown, (Sup. Ct . Tenn.) 
179 s . w. 12.9, the Court held that one who merely displays sample a 
and takes or4era. which he torwarcls to his employer for approval, 
colleot1ng ·no money or deliftring· no @Poda, is a mere "solicitor" 
and not liable tor a merchants license :tee . 

In the case or State •· Bristow, 109 N. W. 199, t he 
Supreme court of I owa held (l.c. 200): 

"A •endor (vender} is one who 
tranaters the excluaiTe right o:t 
posaeaa1oD ot property, either hia 
or that ot another, tor some :pe• 
euniary equivalent. A ao~iotting 
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agea) who takes orders aubJect to 
the a ppronl or his principal ia 
not ordinarily regarded aa a Tendor. 
ltine aome oonnlct. the weight or 
euthorit7 aeema to support th1a 
propoait1on. It would doubtless 
be competent ~or the Legislature to 
tax and license all aollcitins 
agents it, in ita wisdom, it saw 
tit to do ao; but the act in question 
does not aeem to coTer them." 

COlltCLUSI OB 

In Tiew or t he foregoing, it ia the opinion of this de­
partmeDt that under the Li quor coatrol Act of Viasouri cities 
haTe only the authority to license manufacturer•, disti llers , 
brewers, wholesaler• and r e tailers of intoxicating liquor, and 
this authority does not •onter upon cities the power to tax 
aales.aen engaged only in the bus1neaa of soliciting orders at 
wholesale ~om the r etailers within the muni cipal limita. 

APPROTED : 

JWH: .AH 

ROY DckfffRfclt, 
Attorney General 

RespectfUlly aubmitted• 

JOHN \'f . HOP'P\IAN, J"r., 
Assistant Attorney General 


