INSURANCE -« FIRE =-
SCHOOL DISTRICT:

Honorable :‘dward H, .iller
Assistant Attorney Gemeral
418 Olive ttreet

‘te Louls, .issouri

Dear Jir, Mdlllers

ms COPY UF THIS uPILION SHOULD NOT Bk '.-.Eli_.;;,:'\.j:j;.
Bl;CAUSh‘. IT IS5 QUESTIUNABLE WHETH:h iuﬁ m.'I_' ..L?,'"
EXPRESSES THE iAW AT TIHE fRESENT TIHE. ::LL-:J;.
IS BEING MADE TO DETERMINE WHETHER CR wUT IT
SHOULD BE WITHD:AWN,"

JoMels

u—b';.m.mu
! FILED

L/f 7

Reeeipt of your letter dated 23.@9:- 30, 1933,

is ecknowledged. The letter is as foll

"I am enclosing a request for opinion

made by Emmet V. Thompson of St,.ouls,
member of the insurence firm of Thomp~

son, Kincade, 0'Con or & Powers, re=
garding matual fire insursnce companies
such request being dated December 6, 1953
with supplemental Jetter dated December li,

1933, and 1

em also enelosing specimen

poliey, copy of opinion rendered by you
under date of October 24, 1933 to Loard

of lduecation, Normendy Consolidated Sechiool
Distriety Fred o, ulller,Superintendent,
6701 saston Avemue, St, Louls,ulssouri,

and also article reprinted from January !
1931 issue of Journal of American Insurance,

It seems to

me that your opinion above

referred to covers this precise point,and
I am prepared to write to .r, Thompson
atating that the matter has already been
ruled upon and referring him to jyour

opinion, 1if

such a course would uzeet wlth

your approval, My point in writing you
and sending you this materlal 1s chiefly
to mention the article from the Journal

of American

Insurence for your consider-

ation which was of considerable interest
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to me, and if the view expressed in your
opinion 1is not modified after reading
such article, and you will so advise me
I shall write to lir. Thompson along the
lines above suggested, dhen you have
finished with these documents, will you
please return them to met"

Numerous inquiries have been addressed to this
office concerning our opinion to the coard of Education of Normandy
Consolidated School Distriect dated October 24, 1933, An enswer
to your letter will serve as an answer to all such inquiries.

In Rosebraugh v. Tigard 252 Pac. 75, the Supreme Court
of Oregon defining matual insurance, at page 77 of the opiniomn said:

"In a mutual insurence assoclation, the
system is that the members mutually insure
each other. It 1s that form of insurance

in which each person insured becomes a mem=
ber of the company or association and mem=
bers reciprocally engage to indemmify each
other against losses; any loss being met by
an assessment laid on all mombers. As an
oBject to be effected, mutual insurance does
not differ materially from any other kind of
insurance; it 1s not properly a distinctive
class of insurance, but may embrace all other
classes. A mutual insurance assocliation

is one in which the members are both the in-
surers and the insured; and the premiums
pald by them constitute the fund which is
liable for the losses and expenses, and they
share in the preofits in proportion to their
interest and control and regulate the affairs
of the association. 32 €, J, Sec.67,p.1018."

In Lamb and Compary v. Merchants' Nat. sut.
Fire Ins. Co, 119 N, W, 1048, the Supreme Court of North Dakota
discussing mutual insurance, at page 1049 of the opinion said:

"Mey on Insurence, at section 146,says:
'Mutual insurance, it 1s truly observed,
is essentially different from stock ins=
urance, and mach of the litigstion that .
has grown out of this speclies of insur-
ance has been owing to inattention to this
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in the caso of
at page 960 of

difference, Its original design was to
‘provide chesp insurance by means of local
assoclations, the members of which should
insure oach other, ' "

(n the same subjeet the appellate court of Indlana
4#11ler v, State Life Insurance Compeny 60 N. L, 988,
the opinion helds

"It cannot be said that the mutual prine
ciple, of 1tself, necessarily requires
that each member shsll be insured upon
exactly the sace terms. Thue, in
dygatt v, Insurence Co. 21 K, i. 52,

the court salds 'A° mutual insurance
company is simply & company whose fund
for the payment of lossecs and exponses
consists, not of a capital subseribed
or furnished by outside parties, but of
premiums mutually contributed by the
parttes insured, # &% % ihon 1t is cone=
sidered that the term 'mutual', as
applied to an insurance company, does
not import any pecullar and exact method
of produeing matuality, in the sense of
equallity azong 1its members, but that

it 1s simply significant of an assoclation
for the purpose of insurance, whose fund
for the payment of losses comslsts, not
of a capital furnished by uninsured parties,
tut of the premiums matually contributed
by the persons insured, all diffieculty
on the subjeet 1s at an end,' "

The Supreme Court of the State of ilssouri, in

State ex rel v, Insurance Company 91 io,., 311, discussing the insure
ance policy involved in that litigation and in reference to defendant

te'ng & matual

insurance company, at page 316 of the opinion =saild:

"The principle of the scheme throughout
1s mutuallty and the comntrary not being
declured by the law, each policyholder
becomes a member of the association and
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continues such, certainly, during the
life of the policy."

The foregoing authorities Jdefine mutual insurance
companies as we understand 1t now and as we understood 1t when
the opinion o! this office dated October 24, 1933, addressed to
the voard of iducation of the lNormendy Consollidated School Jlse
trict was wriltten.

If the liebllity and oblli ation of & policyholder
under his insurance contract is fixed or determinable in amount
at the date of the lssuance of the pollcy or 1f the oLll ation
and 1iability of the policyholder doess not depend on the losses
of similar polieyholders or other sueh contingenecies, them the
acceptance of such a contract would not meke the holder thereof a
member of nor stockholder in & mutual insurance compeny in the
resl and strict sense o mutual insuranco. In other words, such
insursnee would not be mutual insurance. The charscter or
classification of a flre insurance company, generally speaking, is
to be determined from the contract or policy issued Ly the company
and not from the name e ployed and in use by such company.

Un the other hand, when uty the terms of a fire
insurance pollicy and contrect ecach policyholder 1s llable for the
fire losses of all like policyholders and to the full amount of
the Insursnce held by such policyholders, whether the liabllity
18 to be pald according to assessmente lovied therefor or other-
wise, then and in that event the polieyholder in such & company
becomes a member of and thereby & stockholder in a mutual fire
insurance companye.

«e adhere to our opinion dated October 24, 1033,
holding ‘hat the coard of Direectors of a school district In the
State of .lssouri does not have the legsl right to insure the
property of a school distriet In a mutual fire imsureance company,
as mutval insurence 1s defined snd when the same is of the
charecter deseriived in the last foregoing paragraph,

It is end will be the pollecy of thile office
not to express en opinlon s to any particular form of policy
or contract of insurance with reference to whether the same is
a 'contract for mutual insuranee or not, The forepoing should
make 1t eclear as to what ocur idea of mutual Insurance is and
those interested will determine for themsclves the losal effeet
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of the policy or insurance contract they may or may not
accept,

We return you your inclosurss herewith,

Very truly yours,

GILBERT LiMB
Asslistant Attorney Genoral

APPROV'.Dg

ROY ueKITTRICK )
Attorney Ceneral.

GLs3LC

Inclosures




