SCHOQOL DTSTRICTS: Where Cireuit Court renders gudgment of
APPEAL AND SUPERSEDEAS:ouster against director, apneal and filing .
; of bond does not act as supersedeas; ousted
director is not member of board pending the
termination of appeal.
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/
Er. Sam ¥, McKay, 4
Prosecuting Attorney, 4
De Soto, lissouri,

Dear 8ir:

We are acknowledging reeeipt of your letter in
which you inquire 28 follows:

"A few daye ago our Circuit Court, in

a Quo Warranto proceedings, rendered a
judgment of ouster as to the respondents,
holding that they were unlawfully usur-
ping the offices of School directors of
Consolidated School District No. 1 of
this County. These respondents were

never elected directors, but claimed their
rights by appointment by the County Super-
intendent of Schools, under the provisions
of Section 9290, R. 8. Mo, 1929, and the
Court held their g:pointment wa.s illegal,
in that the elected directors had never
refugsed to serve, and therefore, there
was no vaeancy justifying an sppointment,

"Said respondents, after said judgment

of ouster, took an anpeal to the SBupreme
Court, with leave to file bond within

ten days after adjournment of court.

The bond h2g not been filed as yet,
neither has the @dcket fee deen paid, but
I decire your opinion 22 to whether the
appeal and the %1ving of the bond, after
said judgment of ouster, would operate

to suspend said judgment and continue the
respondents in office. I find no statute
in Missouri to the contrary, and according
to 51 €. J. page 363, Note 56, the taking
of the appeal and filing of the bond would
not operate to suspend the judgment, which
I presume is because of the rule that the
burden is on the respondent to show his
title to the office he claimg, State ex
rel. v. ¥eCamm, 13 X, A, 588; 51 €, J.
page 355, note 65
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"If the bond does operate to suspend

sald judgment and continue the respondents
in office, the terms of the elected direct-
org will have exnired before the case can
possibly be decided by the Supreme Court,"

Section 10323, R. 8. lip. 1929, among other things,
provides:

"Upon the appeal being made, the court from
which an appeal is prayed, shall make an
order allowing the appeal, and such allow-
ance thereof shall stay the execution in
the following cases, and no others: First,
when the appellant shall be an executor

or administrator, guardian or curator, and
the action shall be by or against him as
such, or when the appellant shall be a
county, city, towm, township, school dis-
triet or other munieipality; second, when
the appellant, or some responsible person
for him, together with two sufficient
securities, to be aporoved by the court,
shall, during the term at which the judg-
ment appealed from was rendered, enter
into a recognizance to the adverse party
in a penalty double the amount of what-
ever debt, damages and costs, have been
reocovered by such judgment * * » ¢

Under the foregoing section it is avnarent
that the allowance of the appeal shall act as a supersedeas
in the instances set out under the first subdivision deal ing
with cities, administrators, ete., and where an appreal bond
hae been filed, Whether or not an appeal, where a bond is
filed, under the foregoing section, will operate as a super-
sedeas depends, as we understand, on whether or not the
judgment appealed from is self-dnforcing. If the judgment
is not self-enforeing and requires no action upon the part
of the court, then the appeal and bond does aet as a super-
sedeas, but 1f the judgment is self-enforeing, then the
anpeal and bond does aet ae a supersedeas., It is said in
Btate ex rel. v, Hennings, 194 ¥, A, 545, 549, as follows:

"It is true that certain judgments are
held not to be within thies statute, and
remain in operation and effect notwith-
etanding the allowance of an appeal and
the giving of the statutory bond. But
these are judgments which may be termed
self-enforeing, or which, at any rate,
are of such character as to require the
ald of no writ, process or proceedings to
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make them operative or effective. Thus
it is said that a judgment suspending an
attorney from the practice of his pro-
fession is not suspended, during appeal,
by the giving of an appeal bond (State
ex rel. v. Woodson, 128 Y¥o. 1. e¢. 518,
31 8, W. 105, citing Walls v, Palmer,

84 Ind. 493); and that the operation and
ef feot of a judgment revoking a ssloon
license is not stayed or suspended pend-
ing an appeal with bond (see State ex
rel, v, Denton, 1238 Mo, App. 1l. ¢. 314,
107 S, W, 448). And it ie held that an
appeal, with bond, from a final decree
granting an injunction which does not
affirmatively commdnd something to be
done, tut which restrains the commiseion
of an act or aete, doeg not have the
effect of dissolving the injunction or
suspending the operation of the decree,
pending the appesl (see State ex rel,

v. Dillon, 96 Mo, 56, 8 8, W, 781);
though the court rendering the decree
may be called upon to take positive ac-
tion, by way of contempt proeceedings, to
prevent a subsequent violation thereof,"

A iudgment of ouster in which an official is
custed from office has been held to be self-enforeing and,
therefore, an sppeal and bond will not act as a supersedeas.
The Supreme Court, in the case of State ex rel. v. Woodson,

128 Ho. 487, 517, hos the following to say on this subject
miich we believe correctly states the law:

"Furthermore, when a judgment of ouster
is rendered, whatever may be the form

of orocedure, whether by guo warranto or
information in that nature, or some
special statutory method, the result
reached is the amotion of the then
tenant of the office, 2and the party

thus ousted is divested of all official
anthority so long as the judgment remains
inforce.

"And when a judgment is self-enforecing,

a supercedeas does not al ter the state

of things ereated by the judgment from
which the apneal is prosecuted. Elliott,
App. Proec., see, 392, and cas, cit. This
doetrine finds striking illustration in

a case where a judgment suspended an
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attorney from practice, and it was ruled
that the judgment execu ted iteelf, except
as to collection 6f costs and tnat granting
a supersedeas only suspended the right

of such coliection and did not allow the
attorney to nractiee pending the appeal.
Valle v, Palmer, 64 Ind., 493,

"In Mayor, ete., v. Shaw, 14 Ga. 162, where
Shaw, the marshal of Macon, had been re-
moved by the mayor and couneil on charges
preéferred, it was held that a writ of cer-
tiorarl did not reverse that judgment, nor
supersede the execution of it,

"And in State ex rel. v. Meeker, supra, it
was ruled that where an offiecer has been
removed for misconduet by a eounty board,
that the removal by the judgment of ouster
having been accomplished, the filing of 2
gsunersgedeas bond did 7ot reinstate the re-
moved officer,

"For the reasons aforesaid, we hold that
the avpezl taken and bond given by rela-
tor, after jud§ment of ouster pronounced
against him, did not vacate, supersede or
an any manner affect that Judgaent and
therefore the trial court very pronerly
issued an attachment against him. In
consegquence of this view, we deny the writ
of prohibition."

While our statute does not expressly make vro-
vigion for this kind of a case, yet the above decisions do
not construe the statute as applying %o all judgments, but
to only those judgments which are not self-enforeing. ve
believe, under the foregoing cuotations, that the judgment
declarlng the school director not legally eleeted is self-
enforeing, and since it is self-enforeing the anpeal and
bond will not aet as a supersedeas. OSubdh being true, the
ousted direetor, while the judguent of the Circuit Court
gstands, is no longer an official member of the board,

It is therefore the opinion of this Department
that under the foregoing facts and authorities, where the
judgment of the Circuit Court was for the ouster of the di-
rector, that 2n appeal by him, where the recuired statutory
bond is filed, will not act as a supersedeas. Subh being
true, he cannot hold the office pending the appeal,

Very truly vours,

APPROVED: FRANK W. HAYES
Assistant Litorney Gensreal.




