
SCHOOL D~STRICTS : Where Cir~ui t Court renders judgment of 
-) AP PEAL ' AND SUPERSEDE.AS:ouster aga.inst director, appeal anJ. filing _ 

. . of bond doe s not act a s sunersedeas; ousted 
director is not member of board pending the 
termination of appeal . 

Augus t 15, 1934. 
I FlLED 

At r . Sam M. UcXay , 
Pr osecuting At t orney, 
De Soto, ~1ssour1 . 

I 
"--!.. 

Dear Sir: 

We nre aCknowledg ing receip t of your l e tter in 
vt'\ ich you inquire as follows : 

"A few days ago our Gi reuit Court, i n 
a Quo ~arranto proceedings , rendered a 
judgment of ouster as to the respondents, 
holding t .hat t hey were unlawfully usur­
p ing t he off ices of School directors of 
Consolidated Scl1oo1 Distr i ct No . 1 of 
t h is Oounty. These respondents were 
never elected directors , but claimed t he ir 
r i ghts by appointment by the County Super­
intendent of School s , under t he provisions 
of Section 9290, R. S. Uo . 1929 , and t he 
Court held t heir t;pnointment was illegal, 
in that the elected d irectors had never 
refused to serve, and t llerefore, t here 
was no vacancy justifying an appointment . 

"Said respondents, after s aid judgment 
of ouster, took an appeal to the Sunreme 
Oourt, with l eave to file bond. within 
ten days a.f'ter adjournment of court. 
The bond has not been filed as yet, 
nei t her has t he docket f ee been paid, but 
I desir e your opin ion as to whether the 
appeal and t he giv ing of t he bond, after 
s a id judgment of ouster, would oper at e 
to suspend said judgment and continue t he 
respondents in office. I find no statute 
in Hi ssour1 to the contrary , and according 
to 51 0 . J . page 363 , Note 56, t he t aking 
of t he appeal nnd filing of the bond would 
not operate to suspend t he judgment, ~ioh 
I presume is because of t he rule that t he 
burden is on t he respondent to show his 
t1 tle to t he office he claims., State ex 
rel. v. P.:cCann, 13 !i. A. 588 ; 51 C. J . 
page 355, note 65. 



Mr. Sam U~ KcKay, August 15, 1934. 

provides: 

"If t he bond does operate to suspend 
said judgment and cont inue the respondents 
in office, t he terms of the elected direct-
ors wil l have exoired before t he c ase can 
poss ibly be decided b y t he Supr eme Oourt . u 

Sect i on 1022, R. S. Uo . 1929 , 811long other t h ings, 

"Upon the appeal being c ade , t he court from 
which an appeal i s prayed, s hall make an 
order allowing the an peal , and ouch allow­
ance t hereof s hall stay the execution i n 
t he followi ng eases, and no others : F irs t , 
t'Then t ile appellant e ll al l be an executor 
or admi nistrator, guar dian or cur ator, and 
the action shall be by or against hi m as 
such, or when t he appellant shall be a 
county, oity, town, townsh i p , school dis­
tr-ict. or other municipality; second, when 
the appellant, or some responsible person 
for h1m

1
. together wi t h two sufficient 

seourit es, to be approved by .the eou:rt, 
shall, during the term at which t he judg­
ment appealed from was rendered, enter 
into a recognizance to the adverse party 
in a penal ty double the amount t>f what­
e•er debt, damages and costs, have been 
reooveTed by such judgment , • • •.A 
Under t he foregoing section it is a pparent 

t hat t he allowance of the appeal shall act a s a supersedeas 
1n t be instances set out under t he first subdivision dealing 
with cities, administrators, etc., and where an appeal bond 
has been ! 1led. Whether or not an appeal, where a. bond is 
filed, under the foregoing section, wUl operate as a super­
sedeas depends, as we understand, on whether or not t he 
judgment appealed from 1s self-&nfo:rcing. U t he judgment 
is not self-ent.o:rcing and requires no action upon t he par t 
of t he court, then the appeal and bond does act a.s a suuer­
sedeas, but l f the judgment is self- enforcing, t hen the 
aopeal and bond does act as a supersedeas. It is said in 
State ex rel . v. Hennings, 194 u. A. 545, 549, as follows: 

"It i s true t hat certain judgments are 
held not to be wi t hi n this stat u te, and 
remain i n oper ation and effect notwit h­
standing t he allowance of an appeal and 
the g iving of the statutory bond. But 
these are judgments wh loh may be termed 
ael~-enforcing, or Which , at any r ate , 
are of such oha.ra.oter as to require t he 
aid of no writ, process or pr oceedings to 



Kr. Sam M. McKay , -3- August 

make t hem operatiTe or effective . Thuo 
it i s said that a judgment suspending an 
attorney f r om the pr act ice of his pr o­
fession i s no t suspended, during appeal , 
by the giving of an apneol bond ( State 
ex rel. T. Woodson, 128 J o . 1. c. 518, 
31 s. W. 105 , citing Wall e v . Palmer, 
64 l nd. 493); and that the oper at ion and 
ef fect of a judgment revok i ng a saloon 
license is not stayed or suspended pend­
i ng an appeal wit h bond (see State ex 
re1. T. Denton, 128 Uo. App. 1. c . 314, 
107 s. w. 448). And it is hel d t hat an 
appeal, with bond, f r om a final decree 
gr ant i ng an injunction which does no t 
atfir:n tively coetatlnd oomething to be 
done , ~ut ~ich restr ains t he comniseion 
of an act or acts, doee no t have the 
effect of discolving t he injunction or 
suspendi ng the oner ation of t he decree, 
pending t he appeal ( see State ex re1. 
v. Dillon , 98 Uo. 56 , 8 s. W. 781); 
t hough t he court render ing the deo%ee 
may be called upon to t ake positive ac­
tion, by vay of contempt proceedings, to 
preTent a subsequent violation t hereof. " 

... . _.) , 1934. 

A judgment of ouete7 in which an official i s 
ous ted from off ice hBs been hel d t o be self- enforc ing and , 
t herefore , an appeal and bond wil l not act as a supersedeas . 
The Supre~e Court, in the case of State ex rel . v. oodson , 
128 . 'o . 497, 517 , h"'s t he following to say on t h i s subject 
~ 1ich we bel i eve correctly st ates the l aw: 

"Further :::10re, when a jud.grnent of ouster 
i s rendered , ~atever may be t~e form 
of procedure, whet her by quo warranto or 
i nfor mation in that natur e , or some 
special statutory method, t he result 
reached is t he ~~otion of the t hen 
tenant of t he office, and t he p~rty 
thus ousted i s divested of all offici al 
aut hority so long as t he judgment remai ns 
inforce. 

"And hen a judgment io self - enforc ing , 
a su~ersedeas does not alter t he state 
of things created by t ~e judgment f r om 
which the ~")neal is prosecuted . Ell i ott, 
Anp. Proc., seo . 393 , and cas . cit. T~is 
doctrine finds otrikinr, illustr t ion in 
a case 'There a j u dgr.tent suspended an 
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attorney from practice, and 1 t was :ruled 
that the judgment executed itself,. except 
as to collect ion 6f costs and t hat gr anting 
a super sedeas only ouepended t ne righ t 
of such col l ection and did not allow t he 
attor ney to oraotice pending t he appeal. 
Walls v. Palmer , S4 Ind. 493. 

"In ?.!ayo r, etc ., v. Shaw , 1 4 Oa. 162, wher e 
Shaw, t he marshal of Kaoon , had been re­
moved by t he mayor and council on charges 
prE5ferred, it wao held t hat a writ of cer ­
tiorari did not r everse t hat ju~ent , nor 
super sede the execution of it. 

~And i n State ex rel . v . Ueeker , supr a, it 
was ruled t hat where an officer has been 
re~oved for misconduct by a count y board, 
t hat t he reooval b y t he judgment of oust e r 
having been accomplished , t he filing of a. 
suuersedeas bond did ~o t reinstate the re­
moved officer. 

tt}'or t he reasons aforesaid, e hol d that 
the appeal taken and bond given b y rela­
tor, after judgment of ouster pr onounced 
against him , did not vaca~e, super sede or 
.t.n any manner affect t hat j udgment, and 
t herefore the trial court very pr operl y 
i ssued an attacln&ent against h i m. In 
consequence of this view, ~e deny. the writ 
of prohibition. " 

Whil e our s t atute does not expressly make pro­
v ision for t his ki nd of a case, ;ret the abo~e decisions do 
not cons tl'Ue the statute as appl ying t o all judgments, but 
to only t hose judgments which are not self - enforc ing. '1e 
bel ieve, under ~he foregoing q~otations , that t he judgment 
declaring the s chool director not l egally el ected is self­
enforcing, and since 1 t is self- enforcing the anpeal and 
bond i l l not act as a supersedeas. Subh being true, the 
ousted director , while the judgment of t he Oirou!t Oourt 
s ta."lds, is no longer an off 1-cial me tber of the board. 

It is t herefore t he op i nion of t his Dep artment 
t hat under t he foregoing f acts and aut horities , where t~e 
judgment of t he Circuit Court was ! or the ouster o! the d i­
rector, th at a.n appeal by h im., where t he reouired statu tory 
bond is f il ed , 111 not a ct as a supersedeas. Subh being 
true, he cannot hol d the office uending the appeal . 

Very t:rul y yours, 

APPROVED: FRAilK • HAYES 
Assistant A!torney Gener al . 


