F HEALTH: Authority to appoint Locel Registrar of
REATE BORRR Of Mes vital at!tuuz‘: in Cities. Section 9043

R. S. Mo. 1929.
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Hon. E. T. MeGauzh, M. D,
9tate Health Commissioner
State Board of Heaslth
Jefferson City, ¥issourdl

Attention: Dr. Herman S, Gove.
NDear Dr. Gove:

We herewith acknowvledge receipt of a recuest
for an ovinion of this office on th: following matter.

ras the Board of Health of this State
the power to eppoint & locul rexistrer
ol vital Ststistics in the Cities of
Springlfield a2nd Hannibal, Misscuri?

wve understand there is nc longer an issue so
far as the City of Hamanibal is comcerned, and shall
therefore deal exclusively with the City of Springfield.
Ia connection with tuis guestion, I direct your attention
to oune particular fact. This is fouud ia the first
p-Tagraph of the letter of Ralph ¥, Langsion to Dr.
E. T. McGaugn, dated Seplember ©, 1932, anc received by
the State soard of Health December 1o, 1835, Tois
paragrapn re~ds as follows:

“Thie 18 in reply to your letter of
Septeaber 7, 1¥35. On the 3rd day of
June, 1832, I received my comuission
under date of June lst, 1832, appointing
ue to the office of Local Registrar of
Vital statistics for the 318 Reglstration
District, comprising the Primary Regis-
tration Districts of Spriungfield City.
Prim. pist. No. 20CL, North Campbell Tp.
Prim. Dist. No. 4359 end South Campbell
Tp. Prim. Dist. No. 5440."
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I.

4QCAL REGISTRAR OF VITAi STATLSTICS
HEALTH,

Article II of Chapter 523 R. S. Mo. 1928, provides for
the uniform and systematic registration of births and deathe in
thies State. Under thle article & ceantral bureau of vital statistics
is provided for. Section 9040 of said Article provides among other
thinge as follows!

“The said boar! shall be ch rged with the uniform
and thorough entorcement of the law throughout
the state, and shall from time to time promulgate
any additional forme and amencments th:t may De
necessary for this purpose.*

¥e emphasize the fact that the above sectiom provides for
a unfform system of registration of vital statistics. Bection 5043
provides as & part of this system, for the appointment of local
registrar by the Board of Health and states:

"¥ithin ninety days aufter the taking effect of

this article, or as scon thereafter as possible,

the state board of health shall appoint & local
registrar of vital statistices for each registration
district in the state. The terw of office of local
registrars, appeinted by sald board, shall be for
four years, beginning with the first cay of January
of the year im wiich this article shall take effect,
and their successors shall be appointed at least
ten days before the expirztion of their terus of
office: Provided, that in cities where healtn
officers or other officials are conducting effective
registration of births end deaths under local
oruinesnces &t the tiwe of the taking effect of

this article, euch officers shall bLe continued as
registrere in anc for such citles, zné shall be
subject to the rules and regulations of the state
regietrar, and to all of the provisions of this
article.® * ¢ ¢*
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The term of office of local registrars is detignated
as four years, the first term to start from January let of the year
in which the act was adopted. We find that this section was Section
4 of S.nate Bill 148, adopted by the Regular Session of the Legislature
of 190¥, Laws of Missouri, 1505, page 538. The law was approved
by theGovernor May 6, 1808. Page 549, &y the requiresent of tiis
clause, the first term of office of local registrar expired four
years from January 1, 190wy, and & new term began January 1, 1913 and
expired four years thereafter. Likewise & term of this office
expired December 31, 19352 and & new term commenced January 1, 1933,
Aeferring to Mr. Langstons' statement, it is apparent that his
appointment of June 1,1833, was merely to fill the unexpired tera
of his yredecessor and that his term of office expired on the 3lst
day of December 198353,

As stated by the Supreme Court im th: case of State ex
rel. Rosenthal v. Smiley et al. 363 8. ¥, 8356, 1. ¢. 8237:

#s e » *sYnen the duration of the term is fizxed,
and aleo th. beginning or endiung, or both, 2
vacancy, if it occurs, is in the tera of office
as distinet from being in the office itself,

and an sppointeent to fill such vacaney can
only be for the unexpired portion. This rule,
which makes for umiformity, and is in consonaunce
with the general ianteat of our Coastitution and
legislative enactments, has had the repested
sanction of this court.,* * * * &»

In afrirming the rorcggéng decieion in the case of State
ex rel. Jones vs, Smiley et al. 8. 7. 459, the Court specifically
neld that an sppointment, such as we have in the instant cese, did
not extend beyond the expir:tiom date of the unexpired term, 1. c.
454




*The order made December 15, 1924, wns in excess

of the authority of respondents' predecessors in
office in so fer as sald order undertook to zppoint
a county counselor to hold office after January

1, 1925, and to th.t extent respondents had full
power to set it aside. Treated as an appointaent
to fill = vecancy for the remainder of the tera of
the office of county ecunselor expiring January 1,
1825, the order of Defember 15, 1824, was valid
and authorized relator to hold the office, dis-
charge 1ts duties, and enjoy its emoluments uantil
reepondents entered thelr order of January 3, 1825,
appointing ur., Nolan a8 county counselor.* * * * *»

We therefore conclude the appoiantment of June 1, 1533,
wvasfto fill an unexpired tera ending Jenuary 1, 1933,

I11I.

While it is true that under Article II of Chapter 53 a
local registrar may only be removed for cause, in accordance with
the provisions of the law, still such restriction does not ap:ly
after the term heas explred. It ie the uniform bolding of the Courts
of this State that upon the expiration of the tern of office the
incumbent acts merely at the will or pleasure of the appointive
pover. In the case of State ex rel. Withers vs. Stonesireet, 99 No.
361 1. c. 378, the focllowing is found!

"+ ¢ » *Rut Belt's asppointment, for reasons already
given, was only effective for the residue of the
term of office which hed never been previously
filled by sppointment, and which began on the ex-
piration of Keedy's terw of office, to-wit, on

the elghteenth day of June, 1887.  This being the
case, Belt's term of office was cnly for the
remainder of a term of office which had never been
fulfilled, to-wit, the time intervening between
September 26, 1888, and Jyne 18, 1889. KXeedy had
no term of office, in any proper sense of that
expression, =afterJune 18, 1887. Upon and after




nr, Heraman 3. Gove. b February 9, 1934,

that date, he was a mers locum tenens; a
tenant at #ill, who could be removed without
notice, and without charges preferred, at the
pleasure of the execcutive, and the appointment
of pelt accomplished his removal., Ex parte
Hennen, 15 Pet. 330, 361.* ¢ + +»

¥hile eu incumbent may exercise the powvere of one office
until his successor is appocinted it is apparent that the appointment
of & succecssor tc Mr. Langston termiucted any authority he had by
virtue cf the office, =nc from the date of the appointseant of the
guccessor, the successor was the caly one to exercise the powers
and perform tne duties of the office.

while tne foregoing discussion is detersinative of
the issue here involved we shall direct & few remarks respecting
the proviso found in Section 9043 hereinbefore quoted. For con-
venience we requote & portion of that proviso:

“That in cities where hcalth officers or
other officials are condueting effective re-
Zgistration of birthe and deaths® * **guch
officere &hall continue az registrars in

and for such cities,* * + =« &

By a careful reading of the foregoing provision it is
apparent that it 1s only those officiale or officere who are in
office at the time of the taking effect of the Act who were per-
mitted to acti as local registrar, such continuance being conditioned
upon their effectual registration of births and deaibhs and in
compliance with the rules anc regulativns of the Board. It csnnot
be coutended thet by the acquisition of thne office a person is
entitled, without an &ppointment, to act iu the capacity of local
registrar, It 1s apparent from a readliag of the ‘ot that it
applics only to those “officers® or "officials* wsho are then con-
ducting the registration. Most cer:ainly the eity official in this
fnstance could not qualify =2s one who was “then conducting®, in 180%,
en effective registration of birthe and deaths. The Legislature
meant that upon the expiration of their offices the State board of
Hesl th would appoint 2 local registrar in accordance with the
provisions of the Act, and from thence forth continue to appoint
local registrars zs the office vecame vacated either by the ex-
siration of the term of office or for any other reason. Any other
const:uetion would place the local officlals who were,in 18089

conducting effective registration in ofrice continuously and up
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until the preseat time if they so desired to retain the position
ae local Regiestrar. 3Such & construction is not within the
contenplation of the Leglsluture and certainly cannot be sdopted.

CoNCLUSIUS,

It is thercfore the opinion of this office th:-t the
term of of ice of Ralph ¥, Langston =8 Reglstrar of Vital tatistics
in the City of Jpriagfield, Missouri, expired om January 1, 1933,
and that ccuoceding & proper eppoiutment hisz successor im office
bas been the Reglstrar of vital statietics from and after the
aante of bis eppoluntment.

Respectfully submitted,

HARRY G. WALTNER, JR.
Aesistant Attorney Gemeral.,

APPROVED:

TOY MoxITTAICK,

Attorney General.
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