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QONSULS ; ---VIQE-OONSULS:---QONSULAR AGENTS: Immumnity from auto license

tax by reason of their
office,

.20
V'

April 36, 1934,
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Hon, John J,. MeCarthy ' /r:r' /|

Captain and Aoting Ohief of Police //)L«/ }

Department of Police e ¢ |

1300 C.ark Avenue ' 7 -
Saint .ouis, Missouri. /

Dear Jir:

Your recuest for an opinion, dated March 26,
reads as follows:

"Every now and then the verplex-

ing queation arises as to jJust

what privileges foreign consuls
assigned to 8¢t. Louis are entitled.
Several gon recently have a -
plied to the Police Department for
letters granting them immunity fronm
arrest for not equipping their motor
vehicles with Missouri State auto-
mobile tags and S¢, Louls Oity stick-
ers.

"Under =a opinion given in 1929 by

the then 0ity Counselor, Hom. Julius

T. ¥uench, consuls have been furnished
with personal courtesy letters, MNr,
Huench was in¢lined to believe that
they shauld take out olty licenses for
their cars, but pointed out that they
would have to be prosecuted in the
federzl courts if they declined to

take out ¢ity licenses, Iir, Muench

&% that time communicated with the then
Attorney Genernl Stratton Shartel, and
liz, Shartel answered that the State of
Missouri, through the Seeretary of
State, was granting automovuile licgenses
to foreign consule free of cost, He
approved this course, he wrote, but
thought the matter of 8t., Louis grant-
ing city licenses to foreign consuls
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was a matter for the elty to decide.
Upon receiving this letter Mr, luench
ruled the Poliee Department ought not
%o insist upon foreisn consuls taki
out eity licenses for their coars, a
this has been our poliey since,

*I should appreciate receiving the
glum of you gentlemen with respe
and automobile 1i-

ma- ystmtm
ghzgelors o Lo foreim sonsalafes
for immunity !or their cars in a license

*hat complicates the situation further
is that re are two kinde of consuls
in S8, Louls. Ome kind is the consul de
carriere, who is assigned here to repre-
sent his native country, and the other
is the resident consul who represents
some foreign country while nn.tnmninf

& voting and legal residenge in the ecity,

“Thanking you in advaace for the prompt
answer I confidently expeot, I am, ***"

2 Qorpus Juris, Seotion 29, page 1305, nrovides:

"Altho some expressions of Vattel
appear countenance a different opinion,
it is well settled that a consul is not
entitled, by virtue of his office merely,
to the ilmmunities of a foreign minister,
but is subject, civilly and criminally
l1ike oiher ru{d ts, to the tribunals

of the country in thloh he resides. e
is, however, upon prineiple and according
to’ international usage, entitled to the
liberty and safety neeessary to the proper
discharge of his funetions. Thus = consul
is gmu'u.ly exempt from personal taxes;

-.-.O...

We find the law stated thus in I'EH.LL%!'J. "Inter-
national Law, Vol, II., Bection OOLI., page 278:

"Some natione permit, and others forbid
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their Consuis to trade (y); a trad-
ing Consul is, in all thet concerns
his trade, liable to the loerl au-
$horities in the same way as any
native merchant, In fact, sometinmes
natives of the place itself, in which
consular serviges are required, are
appointed Qonsuls; and thus are, at
one and the same tiae, the subjects
of the country in whiech they dwell
and agents of a foreign State. Sueh
an sppointaent is perhaps rightly
pronounced, by a conslderable authori-
ty, to be objectionable in principle
(z). The prerogatives of such Consuls
are very limited; tie only exemntions
whieh they appear to enjoy are from
lodging soldiers and from personal ser-
?tgo in the eivic guards or militis
)

And in the same work under Section 88, at paze 3302

f§hen the Consul ie not a eitizen of

the country in which the Consulate is
situated, and does not own real estate
therein, =2nd is not engaged in business
tierein, he is secured against the lia-
bility io taxation by treaties or gonven-
tions with Austria- ’ Bolglulag
Bolivia, Denmark, Ecu:dor, France ruany,
Hayti, Italy, the Nesherlands (and colonies),
Peru, Salvador, Qolombia, and Mexico, and
in Germany the offiei:zl income of a Oomsul
is not taxable; but in the Dominican Te-
publie, the Orange Free “tate, Persia,
Portugal, the lawailan Islands, Russia

and Switzerliand, if they engage in busi-
nesg they are subject to the laws of the
country. And in general, if & Consular
officer engages in business, or owns
property in the country of ﬁia offieial
residence, he connot elaim other exemptions
in respect of such business or property
than are sccorded %o eitizens or subjects
of the country."
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In Wheaton's "International Law", pages 352 and
353, the law is stated thus:

"Consuls are not public ministerxs.
Whatever protection they may be en~
titled to in the discharge of their
official duties and whatever special
rivileges may bve conferred wpon them
gy loeal laws and usages, or by in-
ternational compact, ey are not en-
titled, by the general laws of nations,
to the peculiar immunities of ambassa-
dors, *"***** The eral result of
the English, American and French oases
estaclishes that gonsuls have certain
prtviloie., but that they are not
diplomatiec officers, and that they can-
not ¢laim any of the immunities agcord-
ed specially to members of the diplomatic
service."

The law, as stated in ' “International Law"
Codified by Bosehard, Geetion » bDage 357, reads in
part as follows:

"Qonsuls have the right to be exempted
from municipal or state burdens or
charges imposed on citizens and resi-
dent foreigners, ******

"They are also exempt from the obli-
gation to pay military taxes and direet
personal or sumptuary taxes imposed Ly
the State, province or tomx, unless
they own real properiy or eagage in
businesgs."

Later, on page 358, Section 528 of the same work, the
author states:

"Consular agents, whether they are citi-
zgene of the state whieh appointed them,
or of the state where they exeroise
their funetions, do not enjoy the same
rights as consuls of the first class,
Nevertheless, for acts performed in the
exercise of their funetions, by virtue




of their commission and within the
scope of their special authority,
they are not personally recponsible."

In the case of Loa;%g;e Shop v, Bibily, 126 Mise.
445, 213 N. Y. 8. 170, 1.e. s the court sa when they

exeluded ehancellors to foreign consuls and their secretaries
from the immunities granted consuls:

"An examination of the contents of
the certificate shows that the am-
bassador of France merdly said that
Mr. Bibily is the only person in the
consulate general of France at New
York who has charge of the duties ap-
pertaining to his gffice of oF.
This does not in any way enable
defendant to come within the provi-
sions of the Consular Convention of
1853 with France that he was at the
time of service discharging the
duties of a vige consul in the ab-
sence of the latter. I therefore
reéeach the conclusion that the defend-
ant, by virtue of his position is
chancellor at the Fremch consulate
general in New York, is not eatitled
to immunity from the serviee of pro-
cess.

Uslo

From your letter it seems that foreign consuls re-
siding in 3t. Louis, Mo., objeet to take out oity and state
licenses on their personal automobiles, claiming that the
state and city oar license tax amcunte to a tax on their per-
sons, and that personal taxes are not chargeable against
foreign consuls, Of course, if these consule are liable
for this tax and liable to prosecution for the failure to
pay thls $ax, your department is ready to start making ar-
rests, but 1§ these consuls are not liable for this automo-
pile 1icense tax, but are inmune from same, by reason
of their office, thean your department = 8 ready to {rtat
thbn immunity from arrest for the failure to equip their
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cars with State automobile tays and 8t. Louls eity stickers,

Tiese oconsular officers, we take it, admit their
liability for automobile licenses except for their office
and the privileges and lmmunities going with their parti-
gular office .

In the light of the Bibily case, supra, it follows
as our opinion that since accredited neellors to the
foreign consulates are not entitled as an international right
to immunity from service of proecess, by reason of their of-
fice they likewise are not entitled to any immunity for the
failure to procure State automoblile license tags or St%. Louls
City stickers, They have no legal ¢laim to lwmunity extended
to foreign consuls.

As for shese native resident consuls, who ¢laim im-
manity for their faillure to prooure State automobile license
tags or St, Louis City stickers, we can find no foundation
for their claim in 1ntornattunai law, and it is our opinion
that they are not immune, for as was said in Phillimore's
"International Law®, “The prevogatives of such eonsuls are
very limited; the omly exoeptions which they asppear to enjoy
are from lodging soldiers and from personsl service in the
eivil guard or miiitia.®

Consula coming from foreign countries have a le
right to maintain their privileges and exemptions whi
by treaty op by custom they may be fully entitled $o demand,
and they have no le, right to a2im at or expect more., They
are generally and almost nnivtraally, by treaty and custon,
immune from personal taxes on themseives or their belongings.
S¢ universzl is this lmmunity provisiou that we believe your
department is making no mistakc in granting oourtesy on this
automobile license , When the owner of the car has fully
satisfied your department that he is & foreign oconsul, by
his eredéntizls, and that the car is used for diplout‘to
matters,

Wienever a foreign consul or viee-consul presents
to you his ovedentials of office, and proves his exemption
to this license tax Ly wvirtue u! & treaty or reg@iprocal
custom, then, as in the past, he should be granted personal
courtesy letters from your department, on any automobile used
in the diplomatic service by them, Automobiles owned by thenm
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but used for another business than the diplomatic miscion,
is subjeot to the 3tate and Clty license tax.

Thie automobile tax is not 2 persomal tax, but
is an excise tax for the privilege of using the atgh!ty.,
and the fact that foreign consuls are exempt from personal
tax on themselves and on thelr effects, does not of itself
exenmpt them from paying this privilege tax on automobiles
used in a privaie business,

A foreign viee-consul is only tmtitied to the im-
munity of & comeul when $he treaty under which he claims
immunity extends to vice-consuls., Treaty arraangements
with foreign countries differ as to immunities.in tax nmat-
ters, Lence each vige-consul's claim for imsunity would
nave to stand or fzll on ite own merits, No general hard
fast rule can be laid down allowing legal immunity to vice-
gonsuls as a ¢lass,

Prosecution of Oonsule is almost universally provided
for by treaty, whereby they must be prosecuted in Federnl
courts, This right,in some treaties, is extended to vice-
consuis. I find no limitation beyond vioce-gonsuls, hence
I would say that generally, those native consuls and exchange
gonsuls, ::sothor with consular changellors can be prosecuted
in State City courts for their failure to prooure auto-
mobile license tags.

espeatfully submitted,

APPROVED: Assistant Attorney-Qeneral.

WY MeKITT 0K
Attorney-General,

Wog/at)




