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GOLD: Mineral rights under private property belong to the owner
of the land.
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Honorable A. L. McCawley
lMember, House Represemtatives

Cathhage, Missouri
Dear 8ir:

Ve heredby acknowledge a request for an opinion dated
March 6, 1934, which is as follows:

“In asking you for am opinion as %o whether
the State or the individual has title to gold
that may be found on am individual's lanmd,
that is, gold in its virgin state under ground
as other minerals, I am fearful that the
cuestion is not one on which an humble member
of the legislature would have the right to
ask for the opinion of your departmeat. In
fact, I am not certain whether an individual
nember of the General Assembly has the ri

to request your opinion on amy subject.

think perhaps it would be more regular if the
request should come in the form of a resolu-
tion from the house of which the legislator
is a member.

"However, I am pressed for an amswer to the
above questiom.

“I am standing on the proposition that the
owvner in fee simple of land in Missouri is
the owner of all mimeral including gold
silver, platinum, ete. that is foumnd om his
land. i

“In opposition to this view it is contended
that gold found on a farmer's lamd im Missouri
belongs to the State. My antagonist is stand-
ing on the proposition laid dowm im Cooley's
Blackstome, page 285, Volume 1l.

*If not improper for you to do so, I will ap~
preciate an opinion from your department as to
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page 294,

whether the land owner, or the State, owms
virgin gold which may be found on his land
in Missouri.

"It is contended that Missouri being under
the common law except otherwise provided by
statute, and Gold at commom law being clas-
sified as Royal metal, and one of the King's
prerogatives, therefore belongs to the State.

“It has also been suggested that in those
states where gold Ilhll% has been commer-
cially profitable, the legislators have by
appropriate enactment, provided that the
ownership of gold found on ones lamd belongs
to the land owmer, and hot to the State.

“In Missouri of course we have not as yet

engaged commercially in the mining of gold
though gold inm small gquantities have been

found hereand there, and it might be that

the New Deal will reveal deposits of gold

in Missourl hitherto undreamed of.*

Cooley's Blacksbtme, Vol. 1, 4th Edition, Section 123,
provides as follows:

"A twelfth bramnch of the royal revenue, the
vight to mines, has its original from :ho
king's ’rerogahve of coimage, im order %o
supply him with materials; and therefore
those mines which are properly royal, amd %o
wvhich the king is entitled vhem f s are
only those of silver a2md gold. (§) Sy the old
common law, if gold or silver be found in
mines of base metal, according to the opin-
ion of some, the whole was a royal mine, and
belonzed to the king; though others held that
it only did so, if the gquantity of gold or
silver was?greater value than the quantity
of base metal. ( But now by the statutes
1 W, and M. st. 1, ¢. 30, and 5 ¥, amnd M.,
¢. 6, this difference is made immaterial;

it being enacted, that no mines of copper,
tin, irom, or lead, shall be looked upon as
royal mines, notu{hstud:lng gold or silver
may be extracted from them in any gquantities;
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but the king, (or ®*persons claiming royal (»295)
mines under his authority,) may have the '
ore, other than tin-ore in the counties of
Devon and Commwall, paying for the same a
price stated in the act. This was am ex~
tremely reasomable law; for now private

owners are not discouraged from working mines,
through a fear that they may be claimed as
royal omes; neither does the king depart

from the just rights of his revenue, since

he may have all the precious metal contained
in the ord, paying no more for it tham the
value of the base metal which i8¢ is supposed
to be; to which base metal the lamd-owmer is
by reason and law entitled.”

On the otherhand the tejNt writers of recent date are
not in accord with Blackstome, and im Valsh,The baw of Property,
second edition, page 26, Section 234, I find the law stated thus:

*Under the common law of Englamd, all mines
of gold amd silver belonged to the King

not as an incident of severeignty, but

virtue of the royal prerogative. The right
to these mines wae part of the crowa’s
tregalian rights'’ and was based upon the sup~-
posed necessity of owning amnd oontrolling them
in order %o provide and issue curremey for
purposes of trade, and to supply meams for the
defense of the kingdom. The evowm could grant
the mines with the lamnd, in which case the
grantee became sole owmer of the mines with
the land, exactly as in the case of mimes of
any other kind. As a matter of fact,the crown
did gramt 'all mines' and therefore mines of
gold and silver in the lamds included in the
charters under which the Americam colonies
were settled. It follows, therefore, that
where such mines are now &hc property of amy
state, or of the United States, they are held
by the state or nation as proprietary owmer,
exactly as where they are the property of a
private individual. Therefore, where title
to property has beem acquired ‘y private in-
dividuale thrvough grant or patemt from the
state or nation umder laws regulating sthé
settling of lamd or otherwise, if the gramt or
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patent be without reservation, they take
mines of gold or silver with the land as
part of i%; and it may be taken as gen-
erally true that in the different states
as well as under patents from the United
States,private ownership of land carries
vith it owmership of the gold amd silver
mines therein, except where such mines
have been expressly reserved. After the
crown had granted away the gold and sil-
ver minee in the lands covered by the
Colonial Charters it no longer had any
right to such mines, to which the state

or nation could succeed on their separationm
from England. Certainly the owmership of
these mines is not an incident of sover-
eignty, since they could be transferred by
the crown at pleasure, and therefore the
states and the nation did not succeed to
them by virtue of sovereignty. In New
York, gold and silver mines have beem re-
served in all frantc by the state, and

hy statute it is expressly asserted that
the state by virtue of its sovereignty is
owner ofall such mines. In other states,
and in public territory of the United
States, it is gemerally held that private
ownership of tgl land carries with it title
to gold and silver mines therein unless they
are expressly reserved to the state.”

Corpus Juris, Vol. 40, page 756, Seotiom 114,provides
as follows:

®"According to the common law of Emglamd,
mines of gold amd silver, although on pri-
vate property, were the exclusive property

of the crown, by virtue of the royal pre-
rogative, and did not pass in a gramt by

the king under a general designation of lands
or mines; and if metalliferous ores contained
gold or silver to such am extent as to be
worth extracting, but the ores could not be
obtained withou 1;tcrf¢rl:g with the gold
or silver, the whole of such ores bel

to the erown, =md, exc as -limited

statute the crown had the right to work not
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only gold amd silver mines, but also all
mines containing gold or silver worth ex-
trecting. The crowm's ownership also ex-
tends to other mines amd mimer in
public reserves, other public lands, amd
the beds of rivers. But where minerals
in which there is no gold or silver are
in privete lands, they belong to the owner
of the land, unless they were reserved in
a grant of {ho land by the crowm."

Corpus Juris, Vol 40, page 358, Section 115, provides
as follows:

"In the United States title to, and right
8f control and disposition of, minerals im
public lands is gemerally in ine federal
government, except to the extent that it is
in the local state govermment by virtue of
original settlement, as in case of the
original thirteen states, or by cession or
grant from the federal goverhmemt; and it
has been the policy of the govermment to
preserve and protect its interest im the
mineral wealth of the publie domain. As to
private lands the owmer of the surface is
prima facie entitled to the minerals under
it; and meither the state nor the federal
government has title, as an incident of
sovereignty, to mines or minerals foumd
within their boundaries the lands
which belong to individuals. And whem the
title to public land passes by patemt or
grant to amother, the right to the mimerals
gemerally pagses with it, unless such right
is reserved.

CONCLUSION.

It is the opinion of this office that in Missourl, ome
who owne private land in fee, owns not only the surface but also

the minerals under the land, including gold within the surface
boundaries, and that neither the State of Missouri nor the Fed-
eral Government has amny title to the gold under the land as an

incident %o sovereignty or prerogative. If either the State or
Federal Governmemt have any interest. gold located under private/,
owvned land in Missouri, it is because they reserved this title to

the mineral whem they granted the land patent, or bedause they
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subsequently purchased or were granted the mineral rights under
privately owned land as any other purchaser or grantee would ac-
quire these rights. Those "regalian rights" which were once a
part of the king*s prerogative have never prevalled in this
county, and in New York gold and silver mines belong to the
state, not because of the state's prerogative or seovereingty,
but because these rights were expressly givem to colonial New
York in the king's charter and have since been expressly re-
served by the state im all of her lamnd grants to private owner-
Bhip .

Respectfully submittefl-

¥l. ORR SAWYERS
Assistant Attorney Gemeral.
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