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coUNTY BUDGET LAW ; county Court cannot pay coat o r rights- o f - way 
in Special Road Di s t ricts out of expenditures in Class 3, but must 
pay same out of expenditures i n Cl ass 5 . 

.rune 21, 1934. FILL ~ --/ / 

Ron. c. Roy Marsden, 
Clerk ot County Court, 
Jefferson County, 
Hillsboro, Uissouri. 

Dear Sir : 

This department acknowledges r eceipt of your letter 
of May 10 - also t he supplemental letter or Honorable Swm M. 
UcKa~, Prosecuting Attorne~ - relating to the following 
question: 

"Las' week I requested the Prosecuting At t orney, . 
Mr . McKay to a sk you tor an opinion in regard 
to expenditures under Cl a ssification No. 3 ot 
t he County Budget Law. I am onclosina a copy 
of Cl as s i f ication No. 3 a s s ent out by t he s t ate 
Auditor . Can the count y Clerk i s sue warrants 
t or any work performed or pay for any right - ot­
way in t ho Special Road Districts? 

Classification rro . 3, page 341 or Cl assifi ca tion 
No . 2, page 344 does not include t he word 'roads', 
but says ' amount requi r ed, i f any, f or t he up- keep, 
repair or repl acement of br idges on other than 
State Hi ghways (and not i n any Special Road District). 
Section 8131, R. s . Uo. 1929 provides that any civil 
or sub-divisi on shal l have power and authority to 
purchaae right-of-way out ot tunds aTailable and 
tor road purposes. Section 8132 defines the 
tera ' civil subdiTi s i on ', ' wherever t he word civil 
subdivi s i on is used sha l l be deemed and t aken to 
mean a county , township, road district, or other 
poli t ica l subdivi sion of t ho s tat e , etc . ' 

The State Auditor ' s interpretation (or ni ght mare) 
ot classifica tion No. 3, it he ia corr ect, would 
not permit t he county clerk to issue a warrant out 
ot county funds for any work or construction on 
roads or bridges, purchase ot right-ot-way, or an7 
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expenditure• 1aourred in the limits 
ot a special road . section 8 or the 
Budget Law holds the count7 clerk, treas­
urer or other officer participating in 
the issuance or payment ot any warrant 
contrary to the provision or the act 
shall 1be liable therefor on his official 
bon4. We have oons1dorable amount ot 
rigbt-ot-wa7 to purchase in special road 
districts on Route 021 supplemental system 
s.v. and I am retusins to issue warrants 
tor same until your office gives me a 
f avorable opinion. • 

The olassitioat1on or expenditures under the now Budget Law 
as set forth in Section 2, page 341, Laws of :t~o. 1933 contains 
in Class 3 the matter to which you refer, and is as follows: 

"The county court shall next set aside 
and apportion the amo~t required, it 
any, tor the upkeep, repair or replace­
~ent ot bridges on other than state 
highways (and not in any special road 
district) • hich shall constitute the 
third obligation ot the countr.• 

Under the caption "Classes ot expenditures• on page 344, Laws 
ot Mo. 1933, it is provided that •repair and upkeep or replacement 
ot bridges on other than state highways and not in any special 
road district" shall be shown by tho county court for the year 
in Class 2. 

we construe Class 3 to exclude completely trom consideration 
b7 the county court in the classification ot expenditures, anr 
upkeep, repair or replacement ot bridges and also, the cost ot ob­
t a ining righta-ot- wa7s in special road districts . It was· ev1 dently 
the maniteat intention of the Legislature to exclude special road 
districts. 

Under Section 8024, a.s. Mo . 1929, dealing with the organi­
zation ot special road districts, the Commissioners, as defined 
in Section -8026, a.s. uo . 1929 , have exclus1Te control over the 
funds and the roads within t he district. This was t he g1at ot 
the opinion in the case or Harris v. Bond Co., 244 Mo. 644; henoe, 
the Legislature treated special road districts as separate and 
distinct political aub-d1Tis1ons, excluding them when classifying 
the expenditures . · 

We shall next consider the right or the county court to pay 
ror the rights-or- way mentioned in your letter in t he special 
road districts out or any other olass . Section 8039 , R. S. Yo~ 
1929 is as follows : 
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"Said board may, by contract or 
otherwise, under s uch r egulat ions aa 
the board shall prescribe, build, 
r epair and maintain, or cause to be 
built, repaired or maintained, all 
bridges and culverts needed within 
said district: Provided, however, 
that the county court of t he county 
in which said special road district 
is located may, in its discretion, 
out of t he funds available t o it tor 
that purpo se , cons truct, maintain, or 
repair, any bridge, or bridges, or 
culvert or culverts in aueh road dis­
trict, or districts, or it may, in 
its discretion, appropriate out of 
the tunds anilable tor t hat purpose 
noney to aid and ass ist t he commission­
ers of said special .road district, or 
districts, which shall be expended by 
t he commissioners of said special road 
district, or districts, as above 
provided. • 

This section is broad enough in ita scope to give the 
county court power t o pay f or rights-ot- way in s pacial road dia­
tricta, but having held above t hat such expenditures c ould not 
come within Class 3, we must next consider other classes out of 
which such funds might be paid. Class 5 d~als with t he contin­
gent emergency expense of the county, and i t is the opinion of 
this department t hat t he expenses o f obtaining rights-of-waY 
in special road districts could be classified as incidental expenses. 

CO~TCLUSION 

In view of the f oregoing, it is t he opi nion ot this de­
partment that the county court cannot pay t he cost ot rights-or-way 
in special road districts out ot expenditures i n Class 3, but it 
may pay same out of t he expenditures in Class 5. 

.APPROVED : 

ROY cKITTRICX, 
Attorney General 

Respectf ully submitted, 

OLLIVER W. NOLEN, 
Assistant Attorney General 


