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CIRCUIT ¢ LERKS = Duty te inelude all costs in eriminal costs bﬂ.h;

1
S / JORE O v
X March 27, 1934.
/ FILED f
Honorable Bert Maple —
Clerk of the Cireuit Court
Holt County

Oregon, Missouri
Dear Sipr:

We have your request of Narch lst, 1934, for an
opinion as followst:

"Would like to kmow the » oper and legal
dutles md actions of a Cireult Clerk

-y under the following conditioms, a defend-

x: ant plead guilty to a misdemeanor and
was fined the court, Defendamnt appears
before the Clerk in open court with momey
in hand to pay to Clerk said fine md
gcosts, The Court will mot let Clerk re-
ceive sald fine and costs but directs
elerk to make out fee bill amd give to
Sheriff and sald Sheriff to collect same
after adding ten per cent, It seems
that the Court read hls authority from
the latter part of Section 11791 R, S,
1929, Does that part of said Seetiomn
apply to & case of this kind or to the
costs as before set out in Seection in
regard to the transpoertation ete., of
prisoners?

In ease of Clvil sults or eriminal, where
the Sheriff or other officer has made an
error In his charges by charging too much
for some serviee, that !s more than the
Statutes provides, is it the right or
duty of the eclerk te correct or :Lh
coprect sald errors rather than the
party who pays the costs, pay more than
they should? Or in Criminal cases pere
haps the Prosecuting Attormey or Judge
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does not know whether the mileage charged
is proper or an overcharge, and would not
be able to Jus audit same, does the
clerk have the right or is 1t any of his
concern to attempt to correct same?

e will subdivide this opinion into two dlvisions:
1st, Fees due the sheriff.

2nd. Dutlies of the cireult clerk in meking out costs
bills.

I.
FEES DUE THE SHERIFF,

The Legislature has ecreated a complete system for the
collection of eriminal costs, keeping a record thereof, the
ment of such costs to the county treasurer at stated intervals,
end the disbursement of such costs to the owners thereof with certain
limitations by the county treasurer, The pertinemt part of state
utes setting out this se are as followss

Section 11791 R, S, Mo, 1029:

®2The clerk shall tax all the costs im the
case inat such defendant and dellver a
certified copy of the same to the sheriff,
vho shall lmmediately proceed to colleet
such costs from the defendant, together
with ten per cent. on the amount of cogts
80 collected, as a commission for colleec
the same,s="
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Section 11822 R.8, Mo. 1929:

"Every sheriff, # shall, at the expemse
of thelr respective counties, procure a
book in which a correct ageount of all
fees collected such officer, giving
the date when collected, and in what
case, giving the name of the person en-
titled therete, shall be entered,"

Section 11824 R, 5, Mo, 19290t

"It shall be the duty of each sheriff, #
on the first day of mmhr!rnt
dnyorhhnuqh{:.r.umomm
fees in their hands belonging to others

to the treasurer of the coumnty, with the
name and smount belonging to each person,
date when collected and in what case, #"

Seotion 3854 R, S, Mo, 19290:

"The county treasurers shall pay out all

such fees to the proper owners as the same
may be ealled for: PROVIDED, that before
sny such fees shall be paild ib party to

whom the same is due shall furnish satis-
factory evidence to the treasurer that he
or she, as the case mz.bo. is not at the
time indebted to the state or sounty, # ¥

It is, therefore, the opinion of this office that
the circult clerk has mo authority to recelive ei ther the costs
or fine in eriminal cases, The collesetion of such is placed
specificelly in the hands of the sheriff, and immediately upon
the entering of a judgment in a eriminal case against the de-
fendant the fees allowed the sheriff, including his portion of
the ten per eent fee allowed in Segtion 11791 R, S, Mo, 1929,
are attached to the costs blll and become part of the costs bill,
The right of the sheriff to these fees cammot be defeated by the
defendant tendering the fine and costs to the cireult clerk,
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11,
IES OF THE CIRCUTT CLIRK IN MAKING OUT COSTS BILLS.

In this connection, we ecall your attention to Section

3841 R, 5. Mo, 1920, which makes it the speecific duty of the eircult
elerk, immediately after the adjournment of the Court, and before
the next succeeding term, to tax all costs which have acerued in

case, The oireult clerk is not regquired to be the judge of
the law and the fsets in making out eriminal costs bills. This duty
is specifieslly placed upon the ecircult Judge and the prosecuting
attorney under the provisions of Sectlon 2 R, 8, Mo, 1929, As
.to the duty of obtaining correct Information as to mileage and wite
ness fees, in elther civil or criminal caseas, the duty of the cire
eult clerk is set out In Section 11799, as followss

"The elerk of each couwrt of record, om

the applieation of mmy witness to have his
fees sllowed, enter on his hook, under the
title of the ecuse in which the witness was
swmoned or recognizsd, # and shall swear
the witnezs to the truth of the facts con-
taimed in said entry, # "

The responsibdility for making a false affidavit amd
misleading the eclerk, is placed clearly upon the affisnt, A4s to
the eorrectness of the fees charged by en offlicer, the responsibility
is again by law placed directly upon the shoulders of the party
collecting such fees by Seetion 3948 R, S, Mo, 1929, which provides:

Every officer who shall, by color of his
office, unlawfully end willfully exsct or
demand or receive smy fee or reward to ex-
ecuty or do his Aduty, or for sny offieisl
act done or to be dome, that is not due,
or more than is due, or before 1t 1s due,
shall upon econvietion be adjudged gullty
of a misdemesnor,”
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It is, therefore, the opinion of this offlce that it
is the duty of the circult eiork. in making out elther oivil or
eriminal costs bills, te Inelude ‘n such the fees sworr to by the
witness, and the fees Included by the sheriff In his return.

Yours very tmly,

FRANKLIY E, REAGAN
Assistant Attornmey General

APPROVED:

WO ¥eRITNICK
Attorney Cenersl FERPE




