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BANKRUPI'CY: Action 1n natur e or a su1t should not be t aken by 
a collector to collect taxes from a bankr upt railroad; 

~ ~ 
v ' 

Claim for taxes should include interest, penalties 
and interest . 

Apr i l 5, 1934:. 
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Bon. 111nor C. 1.1 Teaay, 
Proaeou,ing Attorney, 
Teraaillea, Missouri. 

-----'--L._ 

Dear Sir: 

~his department acknowledges recei pt of your letter o~ 
MAroh a, li34 wherein you request an opinion relating to 4elin­
qa•t ra1l!'Oil4 taxea due and owing to the County o~ Morgan by 
t•• Chicago, Rock I alaad and Pacific Railway Company. You have 
TerT k1a4ly attached t he correspondence relating to the matter , 
which has been of asaiatance to us in rendering an opinion. 
Your letter is as tollowa: 

"I am enclosing herewith copies ot the 
correspondence and ot law cited between 
t he Collector o~ Morgan County and the 
Chicago , Rock Island and Pacific Railway 
Company. 

The Collector haa asked me to secure an 
opinion from your office aa to what action , 
tr any, he should take towards collectiOD 
ot railway taxes at thia tiae. 

The Statute ot issouri, Section lOOSB, 
R. S. Missouri require htm to proceed by 
auit t o collect these taxes. 

I talked t o one or t he lawyer s in your 
of'f' i ce some time ago and he suggested that 
suit be f iled. However, I would appreci ate 
a written opinion. " 
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An action in the nature ot a autt 
ahould not be taken by a collector 
'Eo collect taxea from a railroad 
oampany In bankruptcy. 

Sec. 10038, R. s . a o. 1929, aentioned in your letter, proT1dea 
aa follow•: 

"If, on the first day of Janua17 of an7 yea!', 
any taxes leTied under the prOT1.8iOD8 or 
this article, 1n any county , remain delin­
quent and unpa14, it shall be the duty ot 
the collector ot such county, notwithstanding 
the ript ot aeizure and sale or personal 
property, to proceed at once to enforce the 
lien of the state agai nat the property or 
said colllpey, and to compel the payment or 
such t axes by suit in the circuit court or 
said county; and in all such suits the gene~l 
laws or t h e state as to practice and proceed­
ings in civil cases shall apply, as tar •• 
applicable, and not inconsistent with this 
article. " 

We agree with you that under this section the ordinary pro­
eedure to coll ect delinquent t axes from a railroad or atreet car 
OO.pa87 would be by the method outlined, but in the instant oaae 
the railroad compa.ny appears to be insolvent; we must therefore 
4eter.tne whether or not an action can be brought when a railroad 
co•pan7 ia in bankruptey. In the first instance the order, which 
1a rea~ra1n1D& in its nature would, aa poi nt ed out by Mr. Angell, 
in all probability pl ace the one suing in contempt. In o~her 
wo.aa, we b•lieve under this order your collector would be •••train .. 
tJ'ca briaciDC any such suit . 

In a decision in our own atate, Bank or ROthTille T. zaleuke, 
221 ~. App.l051, l.c. 1052, the Court said: 

•Appellant pres ents eleven assignment• ot 
error but the solution or the r1rat, to-wi~, 
that the court erred in overruling deren4-
ant•s motion to dismiss the action and hie 
plea to the jurisdi ction will determine th .. 
all. There is no dispute as to the material 
taots in the case, but as to the appl1oatiaa 
ot the law to t he facta there is much con­
trover•7· It 1a urged by defendant, and 1a 
the ~aw , that when a Federal court in a 
bankruptcy p:&.•oesed l ug has acquired jur1a4lo­
t1on, a State court cannot render a judgment, 
Jurisdiction or the cause being lodged in 
the Federal and not the State court. (Black 
on Bankr uptcy (1926 Ed.), p. 135, sec . 00, 
and p . 4?5 , see. 384 ; Putnam v. Coleman, 27' 
s .w. 213) . • 



Hon. Minor c. L!YeM;r 

We are ot tbe opinion that 1t would be neceaaar,, before 
aa7 au1~ oould be maintained, t hat special l eaTe ot court should 
be g1Ten, aa was held in the case ot Dayton v. Stanard, 241 Sup. 
Ct. Rep. 1190, l.c. 1191: 

•This is a controveray growing out ot 
t he sale tor taxes and special aaaeaa­
aenta of d1Tera tracts ot real property 
belonging t o a bankr upt estate then in 
t he courae ot administration in a court 
of bankruptcy. The property was in 
custodia legis and waa aold without 
l eaTe or court . Because of this the 
court held the salea inTalid, and entered 
a decree canceling the certi f icates ot 
purchase, and enjoining t he eounty treas­
urer from issuing t ax de eda thereon. 
Thua fa r there i s no room to complain." 

Alao, in the ca se ot People of St a te or r ew York v. I rving 
Trust Co. , 298 u.s. 329, it was held: 

"The Federal government possesses 
supreme power in r eapect of bankrupt­
cies. I nt erna tional Shoe Company T. 
Pinkua, 278 U. s . !61, 265, •9 s . Ct. 
108, ?S L. Ed . 318. It a state dea1rea 
to participate in the assets ot a bank­
rupt, she mnat submit to appropriate 
requirements by t he controlling power; 
otherwise , orderly and expedi t i ous 
proceedings wo uld be i mpossible and a 
~damental purpose ot the Bankruptcy 
Aot would be tfuetrated . " 

We are or the further opinion that your colleotor could not 
bring aa7 aetion tor the collection or the delinquent taxea. BaY-
1a& eo helC, then what should be the procedure? The pertinent 
par\ of 'he Rational Bankruptcy Act, provides as f ollowa (u.s.c.A. 
~1~le 11, P• Vl): 

•(a) The court shall order the t rustee 
to pay all taxes legally due and owing 
by t he bankrupt to the United States, 
State, county, district, or aun1c1pal1t7 
in advance ot the payment ot dividend• 
to creditor•, and upoa 1'1ling t he receipts 
ot .the proper public ofricers tor such 
pa7mant he 6hall be credited with the 
aaount t hereor, and 1n oaae any question 
arises as t o the amount or l egality or 
any such t ax t he same s hall be heard and 
determined by t he court.n 
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Sec. 10$ or the same Act deals with debts provable against 
the bankrupt and is in part as follou: 

•(a) D&bta ot the bankrupt _,. be 
proved and allowed against his estate 
which are ( 1) a :t'i xed 11ab 111 ty, aa 
ev1d•noed b y a judgment or an instru­
ment 1n wrl~iag~ abaolutely owiag at 
the time or the tiling ot the petition 
against him, whether then payable or 
not, with any interest t hereon which 
would have been NCOT&rable at that 
date or with a rebate of interest upon 
such as were not then payable and 41• 
not bear interest; (a) due as cost s 
taxable against an 1nYoluntary bankrupt 
who was at the' time or t he tiling of 
the petition against him pla1Dt1rt in 
a cause of action which woul d paa s to 
the trustee and whtcb the trust•e dec11aea 
to prosecute attar not ice; (3 ) f ounded 
upon a claim tor taxable eoata incurred 
tn soo4 ta1 th by a creditor be tore the 
filing o~ a petition la an action to reeoYer 
a pro-.b~e debt; (4) toundea upon an open 
account, or upon a ooatract expre•• or 
1apl1 ed; and ( 5) rounded upon provable 
debts reduced to Judgaeats attar the 
~iling ot the petition and before the 
consideration of the bankrupt's app11c~ 
tian tor a discharge , less coata incurr~ 
and interest accrued arter the t i ling 
of the ~etition and up to the time ot 
the entry or sucb Judpents. tt 

Gonelualon 

In Ttew o~ the forego1as, 1t ta the op1n1oo ot this department 
tha t the proper procedure would be, •• stated by Mr. Angell, for 
70u to tile a claim tor the unpaid taxes . 

II. 

The olaim tor taxes should include 
lnleres\, peDalties and ca.mlasLOn 

We are not in accord with ur . Angell in his s tatement that 
S.c. 93 ot the National Bankruptcy Act as enumerated weu1d n:emp' 
th• paJment ot penalties and oammission•. s ec . 9Z, U s .c.A. Title 
11, P• 28f etates as ·followat 



Hon. Ulaor c. Livesay -5- April 5, 1934 

"Debts owing to the Uni ted States, 
a State, a county, a district , or a 
muni cipality , as a penalty or tor­
teiture shall not be alloW&&, excep~ 
tor the amount of the pecuniary lou 
su stained by t he act, transaction, or 
proceeding out ot whi ch the penalty 
or terteiture arose, wi t h reasonable 
and a ctual coats occasioned thereby 
and such int erest as may have accrued 
t hereon according to law. "· 

Corpus Juria, Vol. 7, P . 307, Sec . 501 proTidea aa 
follows : 

"Debts owing to the United States, a 
state, a county, a district, or a 
municipal! t1 aa a penalt·y or :t'or1'e1 ture 
cannot be allowed exotpt for the amount 
of the pecuni&r7 loaa sustained by 
reason of the act, transaction, or pro­
ceeding out of which t he penalty or 
:t'or1'eiture arose, with reasonable and 
actual ooata austa.ined thereby, and 
BQCh interest aa may have accrued t her eon 
acoor41ng to law. But where a penalty 
tor nonpayment ot a deli nquent tax takes 
the place of interest, auch penalty caa 
be allowed aa a claim against the bank­
rupt estate of the taxpayer along with 
the tax . ~ere a l ease to a bankrupt of 
a store service system tor a term or ten 
years provided that, on a breach by the 
lessee or its bankruptcy, the lessor 
might enter and take possession ot the 
property, which it did after the bankruptc7, 
a turther provisi on that 1n such case the 
rent for the enti r e te~ shouli immediately 
become due and payable was one for a pen­
alty, and a cla1a ~heretor against the 
bankaupt esta t e could not be allowed. " 

A case also b&aring on the question i s that or In Re 
SOhe14~ Bro•., 17? F. 5t9, in which the Court said: 

•section 1656, ReT. St . Ohio 1908, prQT14ea 
that immediately atter the semiannual 
••ttlement tor t axes in August of each year 
the county au4itor shall adi a penalty of 
1.0 per eent. to all taxes ou personal prop­
er~7 re~ning unpa14, as ahown by the 
county treaaurer'a booka . It the ta%ea be 
not then paid within t~ t!me named in 
aaotion 109•, BeT. st . lt08, and the oouaty 
treaaural" thenafiel' proceeds to collect thea 
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b7 diatreaa, or action, or rule ot 
oourt, or special ettort 1n perao.a or 
through hia agent (Hunter v. Borck, 
51 Ohio st . 320, 37 N. E. 714), a fUrther 
penalty of 5 per cent. 1s added to th .. , 
tor h1a u•e aa c~enaation. Taxes on 
personalty, unlike those on realty, are 
not ma4e a 1i en on any of the oDer 'a 
property. Tbe referee he l4 that under 
Sectioa 57J ot the bankrQptcy act (Ac' 
July 1, 1898, c. 541, 50 stat . 561 (u.s. 
Coap . St . liOl, p. ~) the penalty 
is not allowable as a claim against the 
estate. 

No queatioa aa to ~ea accruiag and 
pena1 ties imposed. subsequent to the in­
atitutioa of t he bankruptcy proo .. dinga 
1s involTed. Whatever may be the rule 
elaewhere, in Ohi,o the penal. ty takes. the 
place of interest . Bridge co . v. Mayer, 
31 Ohio st . 317, SIS. Its allowance 1a 
intended to coTer interest until the 
del1aquent taxes a!'e put i nto Jadgmeat 
(Wheeling & Lake Erie Rf• co . v . Wolfe, 
lS Ohio Cir . ct. B. &'1-i) or are pa14 
voluntarily, or are c"Ollected by apeoial 
effort of the ~aaurer, in person or 
by his agent-in 110me liiBDnV other thtm 
by a part r4 'he tax i taelf. 27 Am. ~ 
Eng. Enoy. Law, 777, 778, 779 . Under 
section 64 ot the bankrupt c7 act, t-. 
referee should haTe direct ed payment ot 
both taxea and pena~ty. Re Kallak (D.C.) 
l•Y Fed. 878. Referee reversed." 

e al" refer ,.-oa to 'he case ot In Re s. Ale:x Sm1 th ~ eo. • 
189 7. Gl4, wherein the court sa14 (1.c. 525): 

"In thia .attar the town ot Madison made 
a olaia tor taxes tor the years 1921 and 
li22 due troa the bankrupt . Upon a 
bean 118 bet ore the referee an order was 
made on the 28th day ot April, 1923, de­
nytna the petition of the town to have 
the taxea due tor 1921 paid by the trustee 
as a priority. It is this order that is 
brought here tor r eview. 

The dep i aton o~ the que s tion here 1nvo1Te4 
must be goTerned by the ter.ms of the Bank­
rup\oy Act (Comp. st . sees. 9585-9656) . 
Seotion 6-i provides tor th• priority ot 
payment out ot the bankruptcy esta te and 
apeo-1t1eally aaya: 
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'The court shall order the 
trustee to pay all taxes 1 eg­
ally due and owt~ by the 
bankrupt to ***** aunicipality 
in advance of the payment ot 
d1Ttdenda to creditors. ' 

Are these taxes legally due' !he aaoUDt an4 
due assessment are not questioned. The payment 
1a objeo·tecl to becauae the tax collector might 
haTe collected sruae by leTy and s al e pr ior to 
the bankruptcy proceedings. But the fact that 
he did not do so i n no wise discharges the ob­
ligation ot the taxpayer, nor releaaea hia 
eetate should he subsequently go into bankrupt py. 
Bor does the pa,...nt of such taxea by the truawe 
depead upon any question ot lien. The referee 
ae ... to haTe been led astray in the order made 
by the assumption that the lien for taxes attached 
only to the particular peraollal property upon 
which such tax was assasse4. As I understand 
the law, the lien for taxea attaeh~s to all the 
property possessed by the taxpayer, wheth er 
poaaeaaed at the tiae of the le'"fY or the tax or 
subsequently acquired . Bpt, be this as it may, 
the payment of taxes properly assessed against 
and owing by the bankrupt at the time of bank­
ruptcy must ~e paid tro.a the estate before any 
4iT1dends are distributed to the credi t ors, as 
proTided by the bankruptcy act. 

The petition to review is granted, and the 
matter remanded t o the referee, with inst ructions 
to order t he trua'tee to pay the town or lladison 
the saount due for taxes for the year 1931." 

Conelua1oll 

In Tiew or the aboTe authorit1ea, it is the opinion of thla 
4epazot_n, that you may rightt'ul ly and legally file a demand or 
claim for the full amou.nt or the taxea, penal ties, etc . now due 
and ow1ns by the railroad aompany. 

APPROVBD: 

ODt.S 

ROY icKITTildt, 
Attorna,. General 

Respectfully submitted, 

OLLIV~R W. NOLEN• 
Aaaia tant Attorney General 


