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BANKRUPTCY: Action in nature of a suit should not be taken by

a collector to collect taxes from a bankrupt railroad;

1 Claim for taxes should include interest, penalties
i and interest.
April 5, 1934,
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Hon. Minor C. lLivesay, i

Prosecuting Attorney,
Versailles, Missouri.

Dear sir:

This department acknowledges receipt of your letter of
Mareh 9, 1954 wherein you request an opinion relating to delin-
quent railroad taxes due and owing to the County of Morgan by
the Chicago, Rock Island and Pacific Railway Company. You have
very kindly attached the correspondence relating to the matter,
which has been of assistance to us in rendering an opinion.
Your letter is as follows:

"I am enclosing herewith copies of the
correspondence and of law c¢ited between
the Collector of Morgan County and the
Chicago, Rock Islamnd and Pacific Railway

Company.

The Collector has asked me to secure an
opinion from your offiece as to what action,
if any, he should take towards collection
of railway taxes at this time.

The Statute of Missouri, Section 10038,
R.S. Missouri require him to proceed by
suit to colleet these taxes.

I talked to one of the lawyers in your
office some time ago and he suggested that
suit be filed. Fowever, I would appreeiate
a written cpinion.”




Hon. Mimer C. Livesay April 5, 1934.

An action in the nature of a su
should not be taken by a eollector
To collect taxes from a railiroa

compeny in bankruptey.

See. 10038, R.S. Mo. 1929, mentioned in your letter, provides
as follows:

"If, on the first day of January of any year,
any taxes levied under the provisions of

this artiele, in any county, remain delin-
quent and unpaid, it shall be the duty eof

the ecollector of such county, notwithstanding
the right of seizure and sale of personal
property, to proceed at once to enforce the
lien of the state against the property of
said company, and to compel the payment of
such taxes by suit in the circuit court of
said county; and in all such suits the gemeral
laws of the state as to practice and proceed-
ings in e¢ivil cases shall apply, as far as
applicable, and not inconsistent with this
article,"

¥We agree with you that under this section the ordinary pro-
sedure to eolleet delincuent taxes from a railroad or street car
company would be by the method outlined, but in the instang case
the railroad company appears to be insolvent; we must therefore
determine whether or not an action can be brought when a railroad
company is in benkruptey. In the first instance the order, which
is restraini in its neture would, as pointed out by Mr. Angell,
in all probability place the ome suing in contempt. In other
words, we believe under this order your collector would be festrained
from bringing any sueh suit.

In a decision in our own state, Bank of Rothville v. Zaleuke,
221 Mo. App.l051l, l.c. 1052, the Court said:

"Appellant presents elsven assignments of
error but the solution of the first, toe-wit,
that the court erred in overruling defend-
ant's motion to dismiss the action and his
plea to the jurisdiction will determine them
all. There is no dispute as to the material
facts in the case, but as to the appliecatiom
of the law to the faets there is much con-
troversy. It is urged by defendant, and is
the law, that when a Federal court in a
bankruptey proeceding has acouired jurisdie-
tion, a State eourt cannot render a judgment,
Jurisdietion of the cause being lodged in
the Federal and not the State court. (Black
on Bankruptey (1926 Ed.), p. 135, sec. 90
and p., 475, sec. 364; Putnam v. Coleman, 279
S.W. 213)."
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We are of the opinion that it would be necessary, before
any suit eould be maintained, that special leave of court should
be given, as was held ian the case of Dayton v, Stanard, 241 Sup.

ct. Rep. 11'0, l.c. 1192:

"This is a controversy growing out of

the sale for taxes and special assess-
ments of divers tracts of real property
belonging to a bankrupt estate them in
the course of administration in a court
of bankruptey. The property was in
custodia legis and was sold without
leave of court. Because of this the
court held the sales invalid, and entered
a decree canceling the certificates of
purchase, and enjoining the county treas-
urer from issuing tax deeds thereon.

Thus far there is no room fo complain.®

Also, in the case of People of State of New York v. Irving
Trust Co., 288 U.S5. 3529, it was held:

"The TFederal government possesses
supreme power in respect of bankrupt-
e¢ies. International Shoe Company v,
Pinkus, 278 U.3. 261, 265, 49 =, Cct.
108, 73 L. Ed. 318. 1If a state desires
to zartieipnto in the assets of a bank-
rupt, she must submit to appropriate
requirements by the controlling power;
otherwise, orderly and expeditious

roceedings would be impossible and a

damental purpose of the Bankruptey

Aet would be ffustrated."”

We are of the further opinion that your colleetor could not
bring any aetion for the colleection of the delincuent taxes. Hav-
ing so held, then what should be the procedure? The pertinent
part of the Wational Bankruptey Act, provides as follows (U.S.C.A.

- Title 11, p. 71):

"(a) The court shall order the trustee
to pay all taxes legally due and owing
by the bankrupt to the United States,
State, county, distriet, or munieipality
in advance of the payment of dividends
to ereditors, and upon filing the receipts
of the proper publie officers for such
payment he shall be credited with the
amount thereof, and in case any question
arises as to the amount or legality of
any such tax the same shall be heard and
determined by the court."
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Sec. 103 of the same Act deals with debts provable against
the bankrupt and is in part as follows:

"(a) Debts of the bankrupt may be
proved and allowed against his estate
which are (1) a fixed lisbility, as
evidenced by a Jjudgment or an instru-
ment in writing, absolutely owing at

the time of the filing of the petition
against him, whether then payable or

not, with any interest thereon which
would have been recoverable at that

date or with a rebate of interest upon
sueh as were not then payable and did

not bear interest; (B) due as costs
taxable against an involuntary bankrupt
who was at the time of the filing of

the petition against him plaintiff in

a cause of aetion whieh would pass to

the trustee and which the trustee declines
to prosecute after notice; (3) founded
upon a e¢laim for taxable costs imcurred
in good faith by a creditor before the
filing of a petition im an action to recover
a provable debt; (4) founded upom an open
aceount, or upon a contract express or
implied; and (5) founded upon proveble
debts reduced to Jjudgments after the
filing of the petition and before the
consideration of the bankrupt's applica~
tion for a discharge, less costs incurred
and interest accrued after the filing

of the petition and up to the time of

the entry of such judgments."

Conelusion

In view of the foregoimg, it is the opiniom of this department
thet the proper procedure would be, as stated by Mr. Angell, for
you to file a e¢laim for the umpaid taxes.

II.

The elaim for taxes should include
Interest, penalties and commission

We are not in accord with Mr. Angell in his statement that
Sec. 93 of the National Bankruptey Act as enumerated would exempt
the payment of penalties and commissions. Seec. 93, UiS.C.A. Title
11, p. 287 states as follows:
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Corpus
follows:

A case
Seheidt Bros.,

"Debts owing to the United States,

a State, a county, a distriet, or a
muniecipality, as a penalty or for-
feiture shall not be allowed, except
for the amount of the peecuniary loss
sustained by the aet, transaction, or
proceeding out of whieh the penalty
or forfeiture arose, with reasonable
and actual costs occasioned thereby
and such interest as may have accrued
thereon according to law.”’

Juris, Vol. 7, P. 307, Sec., 501 provides as

"Debts owing to the United States, a
state, a county, a distriet, or a
muniecipality as a penalty or forfeiture
cannot be allowed exedpt for the amount
of the pecuniary loss sustained by

reason of the act, transaction, or pro-
ceeding out of which the penalty or
forfeiture arose, with reasonable and
actual costs sustained thereby, and

such interest as may have accrued thereon
aceording to law. But where a penalty
for nonpayment of a delincuent tax takes
the place of interest, such penalty cam
be allowed as a claim against the bank-
rupt estate of the taxpayer along with
the tax. Vvhere a lease to a bankrupt of
a store service system for a term of ten
years provided that, on a breach by the
lessee or its bankruptey, the lessor
might enter and take possession of the
preoperty, whieh it did after the bankruptey,
a further provision that in such case the
rent for the entire term should immediately
become due and payable was one for a pen-
alty, and a claim therefor against the
bankmupt estate eould not be allowed."

also bearing on the cuestion is that of In Re
177 F. 599, in which the Court said:

"Section 2856, Rev. St. Ohio 1908, provides
that immediately after the semiannual
settlement for taxes in August of sach year
the county auditor shall sdd a penalty of

10 per cent. to all taxes om personal prop-
erty remaining unpaid, as shown by the
County treasurer's books. If the taxes be
not then paid within the time nemed in
section 1094, Rev, St. 1908, and the county
treasurer thereafter proceeds to collect them
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by distress, or action, or rule of
eourt, or special effort in persom or
through his agent (Hunter v. Borck,

51 Ohio St. 320, 37 N.E. 714), a further
penalty of 5 per cent. is added to them,
for his use as compensation. Taxes om
personalty, unlike those on realty, are
not made a2 lien on any of the owner's
property. The referee held that under
Section 57j of the bankruptey act (Act
July 1, 1898, e¢. 541, 30 Stat. 561 (U.S.
Comp. St. 1901, p. 3444) the penalty

is not allo-abie as a claim against the
estate.

No ouestion as to taxes accruimg and
penalties imposed subsequent to the in-
stitution of the bamnkruptey proceedings
is involved. Thatever may be the rule
elsewhere, in Ohio the penalty takes the
place of interest. Bridge Co. v. Mayer,
31 Ohio sSt., 317, 328. Its allowance is
intended to cover interest until the
delinquent taxes are put into judgment
(Wheeling & Lake Erie « Co. v. Wolfe,
13 Ohio Cir. Ct. R. 374) or are paid
voluntarily, or are eollected by special
effort of the treasurer, in person or
by his agente~in some mamndr other than
by a part of the tax itself. 27 Am. &
Eng. Emnecy. Law, 777, 778, 779. Under
section 64 of the bankruptey act, the
referee should have directed payment of
poth taxes and penalty. Re Kallak (D.C.)
147 Fed. 276. Referee reversed."

e also refer you to the case of In Re S. Alex Smith & Co.,
289 F, 524, wherein the court said (l.c. 525):

*"In this matter the town of Madison made
a claim for taxes for the years 1921 and
1922 due from the bankrupt. Upon a
hearing before the referee an order was
made on the 28th day of April, 1923, de-
nying the petition of the town to have

the taxes due for 1921 paid by the trustee
as a priority. It is this order that is
brought here for review.

The decision of the gquestion here involved
must be governed by the terms of the Bamk-
ruptey Act (Comp. St. 3eecs. 9585-9656).
Seetion 64 provides for the priority of
payment out of the bankruptey estate and
specifically says:
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*The court shall order the
trustee to pay all taxes leg-
ally due and owing by the
bankrupt to ***** puniecipality
in advance of the payment of
dividends to creditors.?

Are these taxes legally due? The amount and

due assessment are not ouestioned., The payment
is objeeted to because the tax collector might
have colleeted same by levy and sale prior to
the bankruptey proceedings. Put the faet that
he did not do so in no wise discharges the ob-
ligation of the taxpayer, mor releases his
estate should he subsequently go into bankruptey.
Nor does the payment of such taxes by the trustee
depend upon any question of lien. The referee
seems to have been led astray in the order made
by the assumption that the lien for taxes attached
only %o the particular persomal property upon
which such tax was assessed. As I understand
the law, the lien for taxes attaches to all the
property possessed by the taxpayer, whether
possessed at the time of the levy of the tax or
subsequently acquired. But, be this as it may,
the payment of taxes properly assessed against
and owing by the bankrupt at the time of bank-
ruptey must be paid from the estate before any
dividends are distributed to the creditors, as
provided by the bankruptey act.

The petition to review is granted, and the
matter remanded to the referee, with instructions
to order the trustee to pay the town of Madison
the amount due for taxes for the year 1931."

Conelusion

In view of the above authorities, it is the opinion of this
department that you may rightfully and legally file a demand or
claim for the full amount of the taxes, penalties, ete. now due
and owing by the railroad company.

Respectfully submitted,

OLLIVZIR W, NOLEN,
Assis tant Attorney General
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