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Hdon, Chas. A. Lee

State Superintendent
Department of Public Sehoolsa
Jefferson City, Missouri

Attention: Mr. ueo. 2. John

Dear lMr. John:

This is to acknowledge your letter of ‘eptember l4th,
1934, as follows:

"This lepartment has received inquiry from
Ve ¥, Irame, President of the “onsclidated
Sehool District No. 1 (Bagnell), Hiller
County, concerning the validity of the
recent acts of the school board in filling
vacancies and transacting other business.

#111 you please advise this lepartment con-
cerning the legality of the board's acts,
particularly as to the question of what
really constitutes a legal quorum for the
transacting of business. The facts in this
case as presented to this Department are as
follows:

Un August 29, a meeting of the board was
called by u¥r. Robertson, Vice-FPresident of
the Beoard, and at that meeting four members
of the Board were present; that immediately
upon the meeting having been called to order
Dr. Parrish, one of the Board members, sub-
mitted his written resignation and it was
immediately accepted by a vote. I am not
advised whether [r, Parrish voted as a board
member to accept his own resignation or
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whether the vote was simply of the three
remaining directors. I understand further
that upon this purported action the remain-
ing three board members appointed Mr. Moore
a8 director and that thereupon Mr., Diederiech
submitted his resignation; that this purport-
ed to be accepted and the three remalning
board members appointed ir. Jordan tc fill
that vacancy; that thereafter the purported
Board proceeded to transact further business.

The action of the board has created a dispute
between the four members who were present at
the meeting and the two remaining members who
were absent. The omne contends their acts were
legal because Section 9329 provides a majority
of their board shall constitute a quorum for
the transaction of business and that Section
9290 provides that the remaining directors
shall appoint some qualified person to fill
the vacancy. The other contends that fowr
members constitute a quorum and in no event
could three members appoint to fill a vacaney
and that the law does not say the ma jority of
the remaining members shall constitute a
quorum,

It appears that Section 93289 is a little in-
definite concerning what really constitutes

a quorun by the statement 'A ma jority of the
board shall constitute a quorum for the trans-
acting of business', If this statement had

said 'A majority of the whole board or a

ma jority of the remaining members of the

board shall constitute a quorum', then there
could have been no dispute., However, in

Section 9329 the phrase 'A majority of the board
shall constitute a quorum .......' 18 used in
the same sentence with the phrase 'A majority
of the whole board shall vote therefor', It
appears that a quorum shall consist of a major-
ity of the total number constituting the member-
ship as provided by law, namely six members.
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"Please advise as follows:

l. (a) Does three school board members
constitute a gquorum for the purpose of fill-
ing a vacancy when there are only five mem-
bers remaining on the board?

(b) Or, on the other had, does the
quorum constitute a majority of the total
membership of the board as provided by law?

2. Were the acts of the three board mem-
bers in appointing persons to fill vacancies,
legal:"®

As we view the situation here involved, the determina-
tion of such depends upon the interpretation to be given Section
9389, Laws of Missouri, 1931, page 333, in particular this part
thereof:

"A majority of the board shall constitute
a quorum for the transaction of business,
but no contract shall be let, teacher em-
ployed, bill approved or warrant ordered
unless a majority of the whole board shall
vote therefor."

Consolidated School District Nc. 1 (Bagnell), Miller
County, is a six-director schocl district. The facts presented
in your inquiry show that four of the directors (who constituted
a majority of said board) regularly met and the first order of
business was the presenting of a resignation by one of =aid
four members, and presumably in pursuance to Section 9290, R. S.
Mo. 1929, the three members present proceeded to fill the
vacancy. Sald section, in part, reads as follows:

"If a vacancy occur in the office of direc-
tor, by death, resignation, refusal to
serve, repeated neglect of duty or removal

from the district, the remaining directors
shall, vefore transacting any official

business, appoint some tuitab}o person to
fill such vacaney; # # « # #,
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It is to be borne in mind that Section 9290, supra,
primarily pertains to a three-director school board and by
reference applies to & six-director school board. Section
9327, R. S. 1980, In a three-director school board, two is
a majority and if one resigns the remaining mempers, namely,
two, would fill the vacancy . However, in a six-director school
board, four constitutes a quorum or a ma jority for the trans-
action of business, and if the remaining members, as provided
by Section 92880, supra, fill the vacancy, then does it take
all five remaining directors to be present when they vote, or
does it take a majority of the entire #embership of six members
or a majority of the remaining members’ W%e are of the opinion
that Section 9329, supra, governs, namely: That whenever a
vacancy 1s filled, it takes at least a majority of the six
members, to-wit, four, to ve present. That is to'say, that if
five of the members met and one resi ned, that the remaining
four could fill the vacancy, or if six members were present
and one resigned, then the five members could fill the vacancy;
and a ma jority vote of those present, in either case, would
constitute an election. In any event, we are of the opinion
that four members must, at all times, be present in order to
fill vacancies or transact other business. #e are mindful,
however, of the persuasiveness of the case of Bauer v. School
Distriet, 78 ¥o. App. 442, wherein the Kansas City Court of
Appeals used the following language (l. c. 445):

"In our opinion a failure on the part of
the directors to fill the vacancy as they
are required to do by this statute, does
not invalidate any official action taken
by the board. The command of the statute
is addressed to the remaining members of
the board and no intention seems to be
disclosed to make void any act done while
the vacancy exists, If such had been the
intention of the lawmakers on a matter so
important, they would undoubtedly have
expressed the intention in direct terms.
The directors should obey the statute
before performing any other official act.
It may be that they could, by proper pro-
ceedings, taken in time, be compelled to
do so. But if the board engages in its
duties while the vacancy exists, the busi-
ness transacted, 1if othorvilo regularly
done, will not be void."
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In the above case the court was dealing with a three-
board-director district, one of the members having resigned and
the remaining two transacted business prior to filling the
vacancy.

We are also mindful of the case of La Monte Cowles,
Appellant, v. Independent School Distriet of Home, Appellee, 204
Iowa (Sup.) 689, which is practically an analogous case, but we,
for reasons hereinafter shown, are unable to agree with the
opinion in that case so far as our statute is concerned. In the
iowa case the following occurred (l. ¢. 691):

"At a meeting held August 27, 1914, the
minutes show: Present, John Sammons,

Je Js C'Laughlin, J. M, Baston. Absent,
¥illiam wehrle, ¥, D. Swailes."

And further,

"1The president called for nominations to
fill the vacancy of John Sammons. Motion
to prepare ballots "to fill vacancy of
John Sammons®™ was carried. C. O'Crady
was nominated, and according to the minutes,
"received two votes," or a majority of the
quorum, and was elected to fill vacancy of
John Sammons, and was duly qualified by
the president. lioved by C'lLaughlin and
seconded by 0'Grady that the resignation
of F. D, Swailes be accepted.’

He W, Swailes was nominated 'to fill
vacancy of F., D, Swailes. K. W, Swalles
received the majority of the votes of the
quorum, electing him to fill the vacancy
occasioned by the resignation of F. D,
SIntlgg. and duly qualified by the presi-
dent.

Thus, we have the facts that five members constituted
the board, and at a meeting when three were present and two
absent, one of present members resigned and his resignation
accepted at said meeting and at the same time a new member was
elected to fill the vacancy. The court, in discussing such a
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prop.duro. said this (1. c. 696):

"Section 1268, Code of 1897, provides how
resignations of sundry civil officers--
not including, however, = chool directors--
may be made. The resignation involves
the intent on the part of the resigning
official whether to make a present iumed-
iate resignation or to make one to take
effect when accepted, or on some other
event. His intent to resign with immed-
iate offect involves the question of
public interests,~-whether the necessary
performance of the duties of the office
which he holds and the interests of the
public will permit an immediately effective
resignation. The resignation involves also
the understanding and intent of the officer
or board to whom it is made, whether they
are advised of it, whether they accept it,.
and upon what condition as to time of tak-
ing efrect. ing effect.”™

And further (page 658):

"lt seems to be ¢lear, on this record, that
neither Sammons nor his colleagues on the
board understood or intended that his
resignation took effect prior to O'Grady's
election and qualification. The record of
the meeting of August 27, 1914, is that the
'house' was called to order by the president,
J. M. Baston., On the roll call, Sammons,
O'Laughlin, and Baston were noted as present;
Wehrle and F. D, Swalles, absent., The minutes
of the last meeting were read and approved,
On the election by the board to fill vacaney,
it is recorded, U'Grady 'recéived two votes,
or a majority of the gquorum.' The members
of the board, therefore, including Sammons,
counted a quorum as present. John Sammons's
presence was necessary to the quorum. The
intent of Sammons, as well as of the two
other members present, plainly was that
Samrons's resignation had not taken effect,
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and he was still a member, The board,
therefore, was legally constituted, and
had the power to elect a successor to
Sammons., When U'Grady qualified, the
board was competent to accept the resigna-
tion of F. D. Swailes and to elect R. W,
Swailes in his place. On this record,

the new members wre such de jure. but if,
as defendant argues, they were not members
de e, they were such de facto, with
authority as to third parties, including
plaintiff and Miss Talbot, to transact the
business of the district. In the first
place, we are cited to no statute which
requires, to fill a vacancy, & majority

of all the members elected., In the absence
of such a provision, the action of the bod!
is determined by a ma jority of the gquorum,

The statute in Missouri on filling vacancies, Section
9290, supra, says, "the remaining directors shall, before
transacting any official business," and read in conjunction
with the 1931 Law --"A ma jority of the board shall comstitute
a quorum for the transaction of business," means, in our
opinion, the remaining (5) directors, or a majority of the
whole board, to-wit, four members, be present when a vacancy
is to be filled. Comsequently, if four members meet and one
resigns, then there is not a majority of the board of six
present to fill the vacancy. %o, whem Dr. Parrish's resigna-
tion was accepted,he being cne of the four, a majority of the
board was destroyed and the meeting should have been ad journed
until at least one of the two remaining members not present
would have an opportunity to be ghere. Seemingly, it would
follow that all acts done by the three members of the board
were void. Hdowever, we are not passing on that question at
this time. 7e are only passing on the question of the filling
of the vacancy, that is to say, that if a quo warranto suit
were brought against the director elected to fill the vacaney,
would the court oust him from office? We are of the opinion
that he would be subject to ouster. Thus, we are holding in
this opinion that he is not legally elected to the directorship
he now holds.
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Ve take the liberty at this time to quote from a brief
prepared on this subject, which accompanied your letter, and
which, in our opinion, clearly declares the law under our
statutes:

"In 56 Carpus Juris, page 326, paragraph 196,
the law is stated as follows:

'vhen a statute gives a board the right
to fill #11 vacancies in the board this
is not a power conferred upon the remain-
in; mem! ers but it presupposes the res-
enc~ of a quorum as a condition to valid
action. Hence such a power can be
exercised only when the vacancies are
not sufficient in number to destroy the
required quorum and if a ma jority of the
board is necessary to constitute a
guorum this means a majori of the
whole board authorigzed, so tha

or more o e o riooa of the board
become vacant the power cannot be exer-
cised by the remaining members, or if
more than half of the original beoard
remains the power can be exercised only
when there ig present a number which
would have constituted a majority of the
original board.'

"There is no case in Missouri deciding this
question, I find however that in the case of
Glass et al vs. Cit or 0 1n-villo. (Ky.)

e pr

lbovo are fully conlidorod nnd sanctioned.

In that case the school board consisted of
nine members and the statute provided that

'A majority elect of said board constitutes

a quorum for the transaction of business.'

It appears from the report that the terms of
five members of the board were expiring. The
four remaining members of the board together
with the five whose terms were expiring elected
five additional directors. The governor under
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an enabling statute appointed five others,
and the contest was between these two groups.
The court said, in part:

"It is insisted on behalf of the appellees
that the case is controlled by Section 3463
Kentucky Statutes, which empowers the
board of education "to fill until the next
general election all vacancies in sald
board." It will be noted that the power
is conferred upon the board of education
and not upon its remaining members. Ky.
Stat. Sec. 4465, as amended by Act March
7., 1922, p. 35 c. 8. VWhen a power 1s
delegated to a board or body consisting

of several members is presupposes the
presence of a quorum as a condition to
valid action and the power may not be
asserted effectively by a less number.

43 Corpus Juris page 503; Hopkins vs.
Dickens, 188 I’o 5‘3. 222 8. W 1013

Short vs. Langston, 125 Ky. 816, 102 3, W.
236; Scott vs. fendley, 114 Ky. 606, 71 S, w.
647; Pierce vs. Sullivan, 189 Ky. 193, 224
.O '. 878.

'In cities of the third class, to which
Hopkinsville belongs, the board of education
consists of nine members and a majority
elect of said board constitutes a gquorum
for the transaction of business Ky. Stat.
paragraph 3462, It is apparent therefore
that five vacancies left the board without

a legal quorum and disabled it from the
transaction of any business.'

"The court in a further discussion of the case
saild:;

"Appellees present a theory that the
authority to appoint members to fill vacan-
cies is vested in the board of education, a
corporation which was then in being and would
continue in being when the vacancies occurred
and when the appointments were to be made,
which consideration is supposed to bri

this case within the reasoning and strict
letter of the authorities last cited. The

theory is confounded by the fact that the
board of education as a corporate entity
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cannot function with less than a quorum

of its members, and five of those whose
terms were expiring were disqualified to
vote on their own successors. The corpor-
ation can act only by its members, and
when a majority of them are disqualified
on a given subject the board itself is
powerless to act thereon, but the appellees
further argue that the four members remain-
ing in office constituted all of the board
of education legally in office and as such
had a right to carry on the business and
fill the vacancies. This contention is
predicated upon a definition of "ma jority
elect of said board" as used in Section
3462 Ky. Stats. as meaning a ma jority of
those constituting the actual as distin-
guished from the authorized membership
thereof. State vs. Orr 61 COhio St. 384,

56 N. E. 14; State ex rel Wilson vs.
Wiliis, 47 Mont. £48, 133 Pac. 962. The
contention is unsound and utterly unten-
able. In our state the legislature has
sometimes provided that the remaining mem-
bers of a board were empowered to fill
vacancies and in many other instances has
bestowed the power upon a board or

in which only a quorum could act, roquiring
a quorum to consist of a majority of all
the members elect. The plain import of
such provision is that a majority of all
members that could in any event be elected
to the board must be considered in office
and counted to comprise a guorum, 43
Corpus Juris 503.°

"In the case of In Fe Wells Tcwnlhi ol District
Lirec tors, (Pa.) A ute prov

for a five member hotrd T'o diroctoro resigned
and thereafter two of the remaining three qualified
directors after notifying the third, who refused

to attend, met and elected a successor to one of
the members., The three members at a later date
then met and elected A{ron as the fifth member,

the fourth member still declining to attend.
Section 308 of the Pennsylvania Code provided 'A
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ma jority of the members of a board of
school directors shall be a quorum. If
less than a majority is present at any
meeting no business shall be transacted at

- such meeting but the members present may
ad journ to some stated time.' Section 214
of their law provided: 'In case any vacancy
shall occur in any board of school directors
ia any school district of this commonwealth
by reason of death, resignation, removal
from the district or otherwise # # # in a
school distriet of the second, third and
fourth classes the remaining members of the
board of school directors shall by a majority
vote therecof fill such vacaney within thir
days thereafter.' The court in holding tha
the two members elected as above were not
properly elected said:

'"Three is the smallest number which may
form a quorum in school districts of the
fourth class, and three must be present

to transact business. This guorum or

ma jority is not reduced merely because

one member happens to be absent from a
meeting for the transaction of business,
Under the school code a gquorum must always
consist of a majority of the total number
constituting the membership. A statutory
quorum cannot be changed by a reduction of
the number by vacancies. Craig vs. First
Presbyterian Church, 88 Pa. 42, 32 Am. Rep.
417; United States vs. Ballin, 144 U. S. 1,
12 S. Ct. 507, 36 L. Ed. 381; 2 Dillon
Municipal Corporations (Sth Ed.) paragraphs
521 and 530. Section 214 provides that
where there is a vacancy the remaining
members of the board shall by a ma jority
vote thereof fill such vacaney. "Hemaining
members” means all members in office when
the vacancles occur and action by less
than that number is not the action of the
remaining members. "Majority vote" of the
remaining members contemplates concerted
action of those members. At least they
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mast be present in an official capacity
attending a meeting at which a given
action was taken. Any other construction
would make this pointed languazge of very
little weight, especially when the section
immediately following is considered.’

"Our Section 9327 provides that when any vacancy
occurs in our board the same 'shall be filled
in the same manner and with like effect as
vacancies occurring in boards of other school
districts are required to be filled.'

Section 9290 provides that 'iIf a vacaney occur
in the office of director by death, resignation,
refusal to serve, repeated neglect of duty or
removal from the district, the remaining direc-
tors shall before transacting any offieclal
business appoint some suitable person to fill
such vacancy, but should they be unable to agree
or should there be more than one vacancy at any
one time the county superintendent of public
schools shall upon notice of such vacanecy or
vacancies being filed with him in writing
immediately fill the saze by appointment and
notify sald person or persons in writing of such
appointment,’

It might be argued from this statute that even
where we have a six member board if one of the
members resigns all five of the remaining mem-
bers must be present at the meeting where such
vacancy is filled, I do not think a court
would so interpret it. I am inclined to sa
that under sueh circumstances the court would
hold that a quorum could fill the existing
vacancy. This would mean however four members
of the board present at the meeting and would
likewise mean a majority of those present must
vote for the director to fill the umexpired
term. If five of the directors were present
then three would constitute a majority of the
quorum and that woulc Le sufficient for the
transaction of any of ficial business other
than that which the statute provides must be
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transacted only when all six of the members
are present. [ cite you further in support

of the principles here set out 46 Corpus Juris,
page 1378, paragraph 8:

'It is a well established parliamentary
rule that a quorum of the body must be
present in order to validate its action
or to transact any business. In order
to constitute a gquorum it is not neces-
sary that the entire membership of the
assembly be present. In reckoning the
quorum the general rule is that in the
absence of a contrary provision affecting
the rule the total number of all the
membership of the body be taken as the
basis; and ordinarily a majority of the
authorized membership of a body consist-
ing of a definite number of members con-
stitutes a quorum for the pwrpose of
transacting business, but it is competent
for the statute or constitution creating
the Lody to preseribe the number of
meabers necessary to constitute a guorum
or to delegate to the created body the
authority so to prescribe.!

"In State ex rel Attorn General vs. Kansas City,
. > , the :gurf gquotes from 29 Cyc
1688 as follows:

tihere a gquorum is not fixed by the consti-
tution or statute creating a deliberativs
body consisting of a definite number the
general rule is that a quorumis a majority of
all the members of the body.!

"This same rule is gquoted by our court in ;htgg
ex rel Riechmann, 239 Mo. 81, 1. e. 102,
8 latter case too the court sald:

'The rule seems to be that unless there be
some specific law %o the contrary a ma orit{
of a given body has the right to transact all
business which the entire body is authorigzed
to do, and not only so but that a majority
vote of those present and voting (there being
a ma jority participating) cam do all the
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things which could be done by the entire
body. This was the common law rule and
is only changed by some express provision.
The the is that the ma jority is the

itself for the transaction of
business. '

"In the light of these authorities I have con-
cluded that when this board meeting was called
on August 22, there being four members present
there was a quorum for the transaction of busi-
ness. That upon the receipt of Iirector
Parrish's resignation there was still a quorum
until such time as it should be accepted. There
being a quorum present the gquestion of his
resignation could be put to a vote and legally
carried, and I am of the opinion that his resig-
nation was accepted at that meeting and that he
is no longer a director. I am of the further
opinion that immediately upon the acceptance of
his resignation, leaving only three members the
only action they could take thereafter was to
ad journ."

CUNCLUSION,

In eonclusion, it is our opinion that the remaining direc~
tors, five, or a majority of the full board, four, should now
meet and fill the vacancy caused by r, Parrish's resignation,
and when such is done other business of the board be conducted
Just as long as a quorum, namely, four members, are present.

It is to be noted that the other member wha has sub-
mitted his resignation would be a competent member of the board
until his resignation was acted upon.

In answer to your specific questions:
"l. (a) Does three school board members constitute
a quorum for the purpose of filling a vacancy when there are only
five members remaining on the board?" -- Qur answer is YNoll

» (b) Or, on the other hand, does the guorum
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constitute a majority of the total membersghip of the board as
provided by law?" <~ Our answer is "Yes",

"2. Were the acts of the three board members in
appginting persons to fill vacancles, legal? -- Qur answer is
"Na%,

Yours very truly,

James L. HornBostel
Assistant Attorney-General

APPROVED:

Attorney-General,

JLHEG




