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Does a r i6h school ha ve to retur n f ees exacted from 
pupil 'l 
What ac t ion may be brought to c ompel sending district 
t o pay tuition of non-resident students i f such 
r efuses to do so? 
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Hon. Chas . ~ . Lee 
State Superintendent 
Dopar tment of Public 3c .ool s 
Jef fer son City. Missouri 

At tent i on: ~~ . Geo . H. John 

Thi s is t o Gknowled6e your l ett er ~ & t ollows : 

ftMany inquirie s have r eached t his office 
concerning the vali dity of the additional 
t ee high acbool di s tricts collected trom 
non-resident pupils l a st year. 

l• ,ere high school n1stricta acti ng 
wi t hin the l aw in accepting such fee a 
last year t ffoulu the deciaion i n the case 
of School Dis t rict Barnard v. therly 90 
..... o . App . 403 . apply in this case ' 

Several high school dist ricts have made 
complai n t that some rural scho<. l boards 
have r ef used t o pay the district• ~ part 
of the nioh echool tuition coat. 

£ . ;hat would be t he pr o per ac t1 on to 
pUI" aue in requiri ng sending school c:Ua­
t ric ts t o complJ wit h the law for the pay­
ment of t he high school tuition when tbe 
school boards i n these di s ~ricts neglect 
or refuse t o meet this obligation ' 

I shall apprec i ate your opinions relative 
t o the foregoing questions . " 

\ 

\ 



.) 

Hon. Cbaa. A. Lee 
• zOO . B. John) 

-2- September 14 . 19~ . 

we shall anawer your queat1ona 1n the order aaked. 

I . 

were ~ aehool d1atr1cta act1~ within 
t he law !!! accepting ~ !!.!.! &a£ Jear '( 

In answer to the aboye queation. it baa been the opin• 
ion ot t hia Department trom the tirat time we wrote on the aub• 
ject ot charging non-rea1dent high achool atudenta tuition teea. 
and i t ia atill the opinion ot thia Departa:ent. and conf irmed 
b7 tbe Supreme Court i n the recent caae or State ex rel. llildred 
~urnett ys . School L1atrict ot Jetteraon Cit.J (not 7et reported). 
that the high school cannot charge auch pupils a tuition tee . 
See our opinion rendered to Mr . G. c. Jonea on Auguat 28th. 1934. 
and tormer opiniona. our anner. tru.n. to the right ot the high 
achool district to charge non-reaident pupila tuition tees. wil l 
be in t he negatiYe . Howeyer. JOur inquiry relates t o the right 
ot the high achool. after haYing exacted or accepted tees or 
promises to pay teea from pupila t o attend ~e high aehool. to 
now keep aa1d teea. or doea the pupil baye the right to recoyer 
tee a paid bJ them to the high acbool fltom auch achool t The 
a.nner to thea• queationa depends upon the tact a in •ch incli Y14ual 
caae . 

At the outaet . we a&J that . it the ata te or sending 
c11atrict ret'unda to or P87• the high achool these teea 1n part 
or a ll that the atudent or parent h a pa.id . then the high school 
ahould refund the amount ao remunerated by the atate or sending 
district. So our discuuion ot the aboye queation wil l be 
predicated on the aaaumpt1on that the det1c1t paid by the pupil 
wi l l neyer be paid b7 the atate or sending diatrict. Aa recent­
lJ ruled bJ the ::;upr ... Court 1n the Burnett caae. apra. the 
hi gh achool does not baye to acceot non- r eaident pupila. and it 
auch pupila paid tuition tees to the h1gb achool d1atr1ct . then 
the question ariae a - tl'b&t con.o1derat1on aupporta t he papent 
or promi ee to pa1·l or . waa aucb paJ~~~ent a coaprollliae ot a 
doubtful claia . 
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In SChool Distri ct ot Barnard v. Matberl7• 90 Mo. App. 
f 03 . 1 . c. f07. the Kanaao Ci ~ Court ot Appeal a said: 

·~t is very well aetLled in thia ata te 
that the compromise ot a doubtful claim. 
aaaerted in good taitb. f urniahea a 
valuable considerati on t o aupport a 
proadae. " 

Prior t o the Supreme Court • a ruling in the Burnett caae. 
supra. quite a ditterence ot opinion preYai l ed aa to the right 
ot the high achool to charge non-resident pupila t uition reea . 
And if t he high achool and the pupil were or opposite optnion 
aDd oompromiaed such doubt b7 peraitting the pupil to attend 
high school. and in return exacted trom the pupil a tuition tee. 
then. we hold. and it ia our opinion. that the pupil cannot 
r ecover the teea t hus paid; and the bigb school having received 
them wa a within the law. 

Referring to the eos prom1sing ot a doubtful claim. it is 
well to keep in lld.nd the language or tbe Kanaaa Cit7 Court ot 
Appeal s in the caae ot cCrar, v . Thompeon . 12~ Mo. App . 596, 
1. c . 601. a• follows: 

0 It is hel d that the asaertion or a douot­
tul elaiaa in good tai th is a aut'tioiut 
considerati on tor a promise. (Oaaes cited. ) 
.)ut· plaintitt •a claia was not doubtt'tll . It 
had no foundation wbatevor. There w s no 
consideration ror the proaiae . • 

, ith the prelllises here under conaideration. and in the 
light or the Burnett case, supra . there ia no doubt but that the 
high school did not have t o accept non-resident pupils and the 
pupils are preaumed to have known tbat t act; and the high. acboola 
are likewise preaumed t o have known that they co ~ld not charge 
the pupila to attend tbe high acbool . However. the cODaideration 
that would au~port the retention or theae tees by the high school 
against demand by the pupils, would be that the high achool 
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permitt ed t he pupil t o attend, which the high eehool did not 
have t o allow, and t he pupils paid .a tee, Which the pupils did 
not ba•e t o pa7, .;ut paid same 1n consideration of the high 
acho~l allowing the pupil to attend school . Thua , in our opinion. 
the consideration would be autticient and the higb school would be 
within ita rights in retaining these teea . 

See also. SCbool Dlatrict • · tner1y, 84 Mo. App. 140; 
Hanson v . Yeary. 159 o. pp. 151; St1erman • · Meissner . 25~ 
s ... ;f . ~3. 

II. 

Section 16. Laws of M1aaour1 , 1931. page M3. amended. 
Laws of 1g33. page 393, pro'9'1des !n part as tollowa: 

"The board ot directors of each and e'9'e~ 
school district in the sta t e e ~ ~ * § • 

shall pay the tuition of each and everJ 
pupil * w * ~ ~ *·" (that att ends a higb 
school in an adJoining district . ) 

The above section 1s mandatory upon the board ot director• 
and 1t such do not pay the tuition ot a pupil resident in their 
di strict who attends a high sehool located in an adjoining district. 
then, in our opinion, a debtor and creditor relationship exists 
between the sending d1atr1ct and the rece1T1ng high school. and 
aueh rec-eiving high school eould maintain an action at law tor 
debt against t he sending school d1atr1ct. 
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Hereinbefore we haye called attenti on t o the tact that 
tho receiYing high school doea not have to ada! t non-resident 
pupils , a nd if .uoh high aohool retuaed to admit the pupil a 
because the aend1ng d1atr1ct will not pay the tui tion of such 
resident atud nta. then. 1n our opinion. the pupil would haYe 
a right to bring a man4acrua action to compel ita d1atr1ct to 
coaply w1th Section 16. supra. 

J 1JI :EG 

(Acting) 
Attorney- General. 

Your a yery trul7 • 

Jaaea L. Bornt;oatel 
Aas1atant 4ttorney-General. 


