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.. TU o• DELIVJ:RY TRUCKS OJ' IOIJ~~llD!S t1QXBO ~. 
STRIE!S AND A! 'ml SAKE TillE . DILIVD'Y 
TRUOXS or RESIDIX'l'S WHO HAVE PLAOJ: Ol BUSIRSS 
I ll SAID OI'l'J, 

,)--. ;t 0 

A}r11 11, 1934. 

FJ LED 

Honorable Phtll~ A. Land 
01"1 Cl e•k 

~ .~~--
r) 

Uazeball , 1aso~ 

Deaz 01~: 

!'h1a depa.z' nt l o tn reoel) t t yo enclosure 
and letter 0.0\84 lc!al'Ob 23 , 1 9341 :s: equeatl ... an off1c1nJ. 
opinion. Your letter of 'he 33:rd read a e f ollows: 

• l osed pl se fl 4 oop7 of or-
41nanoe 5 aer 1706 of ~he CltJ 
of ahall , M1asour1 . 

•Ilndly note 'ion a t of tJda 
vrdtnance an please &aYloe e 
y v 0"}1nlon o.a t o t e l esaJ,ltJ 
of \he aame . 

• .e ~e ln t . D olty be~ e~ 
f oJto1ns thle o~41nanoe f rom ita 
p eaqe and ~-p~ron.l June 2, 1930, 

1\ has neYer been tried out 
1ft our oour••· Unde~ thle Or-
41nano• we haTe been oolleott a 
l10~ f rom f oreign Bakery ~ucka 
wbo' oo e tnto ouz otty 4el1Yer, sell , 
an collect for 'heir brea4. 

• e Ye one ooncera tn lanaas City 
who baY pr otea'ed the r41nanoe, 
whi le 'he1'e are other baklng firma 
oo ng into shall t~oo ~ 01'1 
paying 'h1a l icense ~. · 

.Your enaloaure - oopr of Cr41na.noe 
re 4a ln pa r t ~s tollowa: 

• O!\eUftJtOE tn.~~ 1?8§ 

e% 1786 -

" AB ORDI NAHOE Pt YXD%10 :ro H THE LEft 
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OJ" A LICEUSE 1.U UPOn •••AND O.l tRi iRS 
AnD DIS'l'RIBUT RO ov· UERCUA.JDI9 I n 
THB Oift OP' mniALL , ).QSSOURI . 

•o OTIO 1 . • • • • • • • • • • • • • • • • 

8 UECT10 a. h'RJ puaon.. firm or oorpora,ton 
oper ttng a truck or o-the~ ftb.iole on the 
atreeta of 'he OitJ of Marehall tor the 4e-
11Yery and aale of goo4a, warea. and muchand1 e 
within aa1d ott7 shnll be .requi r ed to obtain a 
11oense troa the 01 '' <nark t o.r eaoh auoh truot 
or Yebiole ao uted and eball pa7 tor SDCh ll­
oenae the 8UII of 2o. 00 for eaoh Jea:l' . ProY14e4, 
o ver • no 8\IOh 11oenae sab:111 be requl.red on 

a delivery U"uck o.r other Yehlole of &10' •­
chant awing a place ot ~~stnesa tn the 01ty 
of Marshall and who pays a re ~ erohanta 
11cenee tax ~ereon; and Provided further that 
no ltoenae tu ahall be r•qulr ed of 8DJ peraon 
Ol' firm 4el1Yer1ng o.r aellln6 •lCNl tu.ral o~ 
ho~'toul tuzal pl'oduote J'o.1etd or grown by such 
pes-eon in h1a uaual oouae of buat.neaa. 

" OTiult 3 . Any p eraon rtolaUng MJ ot the p.ro­
rteton• ot 'Ulia OJ:dtnanoe ahall on conYictton 
10 ere of be f i ned 110t leea ~ 110 . 00 or mora 
~han 1100.00 f or such ntfenee. 

•~JKotio, .ft. this o~cU.nance aball be in fUll fo~oe 
and effect t~om and after ita aaage and ap­
proYal. . 

Q. i- ~l,. 
Presi~en~ 81\y Oounoll . 

ApproYe4 thte 2nd day of June 1930 

o ••• <uaa• 
yo-z .. 

•f,led t h1s 2D4 4ay ot June 1930 
o. D. Alexande~ 

01tJ Cle•.k. 

(I hereby cezt1fJ the aboYe to be a true and 
correct oopy ot Ordinance #1786. 

(elgned) Ph111p A. Land. )• 
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Seo't1on a. of Art1ole IV. o1 the Oonst1~t1on of 
'he United Sta,es r ·eada aa f'ollowa: 

•The oitisens of each S~ate Shall 
be c.1ti t led to all privileges and 
tmmuait1ea of citizens 1n the 
aeveral States. " 

section 1 . at pages 5'17 and 581 • of the J'o1D'~eenth 
Amendment t o the redenJ. Oonatl t..ut1on provtclea ln p&l1i aa 
f ollows: 

•••••Jo state ahall make or enforce 
aay law which ahal.l abll'idge the 
p~1Y1legea or 1mm.un.J.t1ea of Oitlcen• 
of the United Sta.ue, nor shall any 
State dep~iYe any pezaon of life. 
liberty oz pr operty without 4ua pro­
cesa of law • nor cleny to any p<n"aon 
within ita Jur1ad1c11on the equal 

· protection of the la ... • 

S~o,ion G092, R. a. Ko . 1939• claas1f1ea o1t1oa of 
the thi~ olaaa and states aa follows: 

1 All 01t1es and towns in uua state 
contaJ.ni.ng thZ'ee 'bouaand end leas 
than th1ztr \howland t.nbabi tanta 
llhlcll shall elect 'o ~ a cl~ of t he 
~hiw olaa•, shall be o1•1es of tha 
third olaas. • 

Un1 teii ~a•ea Depa:rt ent of OoJmeroe Bureau of the 
Oenttua of the United state& for the 1eaz 19!o. ln tabul. ttng 
the popUlation of inoorpo:rated plaoea of tieaou1 atatea tba• 
Marshall had a.1oa people. We shall thereto~• aewme tilrouah-
ou' Om' op1nton that the 01 ty of ah&ll 18 a 01 ty of the 
Third Ola.ss , aa aot out 1.n section 6092• 'R. a. llo . 1939, .upra. 

Section 6840, La•• of 1931 ~ proYides that a 11oenae ta.x 
u.y be leTied by ~he counoll 1n oities o<f tile 1ih1~d olaaa and 
pr o-vides 1.n pU'O aa followaa 

1 The council shall have potr07 to l eTy 
and collecl license tax o~ •holeaale 
houses . auc~lonea%a• arohiteota. 4rug­
g1st a, grooers, banks , broke~s. whol•-
eale merchan,a, merchants of all t1n4~ 



Hon. P. A. Land -"- 4/1?/ 34 

confeo~1onera t deliverr trucks, ioe 
trucks, tr arer truota, l &lmdry waaons , 
i l k wagona , ercbant delivery comnanies , 

•••• , bater an4 bakeries, bakery delivery 
wagons, and deliver autos, •••• . " 

37 Oorpua Juris , page 205, deals with diaorillination 
agai nst non-resid«nta and a~iea a. f ollowa : 

1 Aa a general rUle, an aot or or c.t1nance 
1a unconstitutional aa a 4en1al of the 
equal protection of the lawa1 and pa.­
tieularl y 1a a v1ol &t1on of the conati­
tu,ional pr ovision that 'o1tizena of each 
st ate ahall be entitled t o all ?1'1Yilegea 
and tmman1,iea of o1t1zena of the sever­
al atatea• where it confines t he right 
t o a license t o o1t1sens of the atatet 
or ~axes 'be bue1ness o~ ooc~ation or 
a non-resident 1n a different manner o% 
at a d1ffezent rate fro t hat of a rea1-
4ent; and t hi a appl1e• even where the 
discrimination operates only withi n the 
limits of a 1o1palltJ . • 

17 RuJ. i ns oa.ae Law, aec"tion 34, page 513, in 4laouaa1~ 
41aor~atory lioenaea, aaya: 

•tt is a basic rule of law rela'tns t o 
licenses t hat a state or munio1pol.1tJ 
ehoulcl not ubi Ua:rllJ 41aor1Jilna.te 
againat pe rsons o~ claaaea of pezaona. 
A s tatute or ordinance wb1ch, i n l mpoa-
1ng 110 nae ta.xea, 41aor1• lnatea tn 
faYor of reaiden•a of \ he ci'J or atate 
aa against ~onrea1denta ln the a e Cl&sa 
1a unoonat1tut1onal . ••••• 

In the caae of Oi\faafu!drt §!1th Y. OoiBSgs, 69 s.W. 
679 , l . o . sea, t he o~t er oona1derat1on an act aut hor1z-
1ng a tax on tho pr1Yllege of ~sing t he atreeta of a o1ty t or 
4r1 vlng. The Oouz1 aa.id ; 

•It la tzue that oonrea14en's of t he 
ot~y also use the streets With t helz 
wagons and ot her vehiolea, and 1t 11n7 
be true that certain of thf!!ll uae the 
s treet s aa uch or ore than ee~tain 
of the reaidenta of ~ho o1t7, but aa 
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a olaaa, they 4o not uee t he auee'• 
as much ae reaidents ot t he o1~7, and 
t his furnishes a reaevnable baa1a for 
t he d1atinot1on made in the aot between 
t he ~wo olaaaea. The requirement ot 
t he statute tbat tho \ax must be im­
posed on resident a of the ol tJ only 
1a but an adoption bJ tbe Legislature 
of the common policy of mating each 
coiiJ!IWl1 'J keep up 1 '• own hlghwaJ•. 
fhla doe not d1ec:rtm1nate unjustly 
tn taYor of thoae who 11Ye beyond 
the city 11a1te, f or t hey have t o keep 
ot her b1ghwaya, which the peopl e of 
the c1 t7 ay 1n turn uee free of 
charge. ••••• 

~e quote fro the Oourt •a syllabus (2) in the case 
of !D. R!.:. Jarvia, 86 Ke.naaa 329, wbioh :reads e.a f ollowa: 

•••••So faz as 1 t exacts t he papent 
of a 11oenee-taz bJ non-rea1denta, f:rom 
whtch certain rea1den1a of the et ate 
are exempted by the fao~ of their resi­
dence, 1a r8pl.J8118Dt \a the prort al on of 
the federal oonetttut1on that the o1t1-
sene of eaoh atate ehall be entitled t o 
all pr1v1legoe and tmmuntt1ea of ott1sena 
tn the aeYe%81 ata,ea. • 

The Oouzt , on page 333 of the above case, said : 

w~ae ;e~1t1oner olaime that the statute 
1a unconstitutional upon several srounds , 
only one of which it will be neoeaaarr 
t o consider . It provide• that 1 t ehal.l 
be a m1ademeanor f or any one to deal as a 
pedler w1 thout p~oourtns and paJing f o% 
a 11oenae from the count7 ol e.rt· but u­
preaalJ ye~S• fro ita opera.tlon the 
owner of go e peddl ing thea 1n the coun~ 
1n whloh he 1a n rea1dent t~ yer , or 1n 
any county tm1ediately ad' otn1ng thereto. 
The .tatute, therefore , att ta to impose 
a tax on non-rea14enta of the Sta~e t.ro 
whlob certain ree1dents of the B"ate 
are exempted by the fac~ of such rea1dents. 
!his is an obY1oua 41sc%1m1na,1on 1n faYo% 
of the reaident and qa1nat the non-resident 
and 1a repugnant t o Section a. of Article 4., 
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of ~he federal oonet1tut1on, which 
prortdee ~ilat t he o1 t1zena of eaoh 
atate shall be ent1Ued to all the 
privileges and ~1t1ea of citi­
zens 1n t he seYeral stat es. ••••• 

4/ 17/3t 

Again'- 1n t he case of F2o*e1mer Y . !UJ: 21. J4ou1s-
•1ll e , 3 s. w. 65, l . o. 67, the ourt aeid: 

•If t he olty of Louiaville , through 
1 ts couno11 .. can 1mp.oae taxe s o.r 
exact a license , so aa t o d1aorim1Date 
ag~1n•' all those who 11Ye ou' of the 
o1 't7, and are engaged 1n llke buslneea, 
and all other olties and ' owns Within 
t he St ate, by way of :reto.11&t1on, or 
f or the1z own protec~ion, aboul4 tD­
poae lite reatz lotions , it ~oQld be 
a practical destruo~lon ot all t rade 
and commerce between thla and any 
other atate1 and in tact between t o 
and cltiea ~n ouz own St ate. •••• 
t~t lU >~tl14en' tuclla£ if!rt:•• :m-.!M W>.ro;emen ~ ' r (a · 
the ~apport o thi p®llc ac oo • , and · 
tor the maintenance of the poor ln the 
oltJ 1a no reaaon wby th1a 41eor1ll1nat1on 
ahould be made . He ia supposed t o, and . 
in fact does1~ce1Ye benefita from the 
du~iea ~hua ~oaed t • do·not pertain 
t o the noD-reaident ; and, hethe~ ao or 
not . •hat ihe:re 1s a. palpable d1aor1m1na­
t1on 1n 'hle case is OYident , and t here- . 
f oro t be ordinanoe 1a 1n Y1olat1an of 
• be federal oonat1tut1on. ••••" 

e fl.trther see in ~e co.se of .mall ~ Y. Jndll8!r~al 
ro14gQt Qi!1a:.1oJU. 172 Pao. 610 , l .o:sltT"ft Oal . App.OI4, 

he Oourt as 
"!he pet1t1onsr oon,enda that the or­
dinance unJuatl y d1aor1•1natea agalnet 
h1a 1n that 1t requires from b1m a 
11oenae fee of JGO. per year, Whi l e 
it exacts but 1a. pez year from ot hers 
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similarly a1tuateo.f ~t *Ja!:ti hta 
ace of 'b 6 en it W1 "" whffi' 

~ eus&re be oi sl V ioa. ~ds ji!tto~. · Artl~e l . 
of the qonat1tu,ton of Oallfornta, pro­
T1cl1ng tha1J no 1 o1~1zen, or Clo.es of 
c1\1sen-a• shall 1be pan"ted pr1v1legea 
or t..-un1t1u wbioa, upoa the same 
teas, shnll no~ be granted t o all 
oitizena, • and '\o t he . rourwenth Amend­
ment \o t tte Oon.at1 tutt.on of the Ull1 ted 
States, section I, to the same e!fec\ 
~ha~ •no state shall make or enforce any 
la wb:1oh shall abr1~~ the privilege& 
or tmmunit1ea of o1t1~ens of 'he United 
s~ates,. or aball 8ll7 state depr1Te any 
pe~soa of life, liberty. or propertr, 
without due p%ooeae of law, •or deny t o 
an, person w1 ihin 1 ts jur1NLc"tlon t he 
equal proteot1oa of the la-s . 

"• • • • • • - • • • • • * • • • • • • 

• • e are of ~be opinion that the p~oT1a1ona 
of tlle ordinance• uadez which pe'\1 t1one2' 
has been oonY1oted attecpt t o oreate and 
enforce a dte~tminatlon no~ based upon the 
d1!ferill\eee ln t he nt\ture of the buslneae 
being ~ansaoted or differences 1n t ~ 
oe:r of ooaducttns t he same buaineae, or a117 
ot he% difference ot her than the mere tact 
of difference 1n desttnat1on of t he gooda 
oolleo~ed~ and del1Yered by wagons collect-
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1ng t Jr laundries l ocated ou~a14e tne city 
and the dea~1nat1on of goods collected f or 

.' 

-• e then declared the aaoa1led proT1e1ona 
of the ozd1nance t o be Toid. e are oon­
vinoed that the pzoY1a1oru~ which are a.'-
ta.oked of the ordi oe now before u.s a:re 
also ' devised &a a prote~t1Te tariff for 
the ·benefit• of buslnessea located. 1n the 
o1t7 of Ven1oe, a.nd t hn.t •apparently theJ 
b&Ye no other purpose. •• • • .,. 

In the oase ~f a~1M Co , . T • .Q.Ul. of Fe~na, 
29 F. (Zd) 789, the OouraUiider oona14er tlon WliiiliCtr 
an ordinance fixing a higher 11aenee to be pai d. b7 non­
resident baker1ea delivering within the cttr than for rea14ent 
bakeries, wae cons\1tut1ona.l. . The Oourt ea14z 

•oo~~pla.inants c~n:rpla1n that that put 
of the ordinance &boTe quoted 1a un­
oonat1tut1onal, in tr~t lt 41aorta1nates 
between reaidenta and nonres1denta of 
t he Oity of J'ernandiaa, Fla. , by fixing 
a higher 11oenae tax t o be paid bJ non­
residents for engaging in the 1dent1oal 
buatnesa that reeldcnta m&y engage ln 
upon ~ p&Jlllen"t of a smalle~ l 1cenae ~ • 
•••• • 
1 ! be ordtnance pl&lnly dtaortmtnatea be­
tnen Donresidenta and .rea1denta engaged 
1n ~he ~• oocupatlon. !he olaaa1f1c tlon 
upon whioh t hs difference ill tax 1a based 
1• £>' !lcord!TI to occUT>ation, !!u.t ao-
co.r ityt o re81!iiie. Upon well-aetUed 
pri nciples the ordtnance 1• void ae T1olat-
1ng Article 4 . , Section 3, of the federal 
Oonet1tutlon. •••• . • 
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ln the caae of afll~ ~ Como~, ot tl , ~. 
~ .2&, Nisl:ntrJ• ,!! !:J..:.., 9~2ii) 56 ; i .e. ~3-584, 
~6our &a b'e or e 1 t an ordina.noe exaDting a h1gber umual 
license on non-r esident seller of go1ds &a against residents. 
The aou" eal.d: 

•The effect of t he or~ance 11 very 
apparent. It ia int.ende4 t o and doea 
operate as an advantage "o the looal 
aerchanta who haTe an established 
place of ~us1n~ss within the Git.J of 
St-llibuZy, over thoee who have no• . 
lt destr~ys tbe competition en~ountered 
by l ocal merchants w1 th the .._.chants, 
as plaiatitf s, tba.t. del ivftl' t.he mez­
ohand1se in ~ok.s to their outomer:a 
withln the o1ty. ••••• 

1 Such old.1nancea, being d1sor1m1.na,osoy 
and lUlJue't have often been condemned 
as be1ng vlolat1Te ot the proYlsions of 
the Constitution. ••••• . · 

QOl{gLUSI O 1 

~e are ot t he opinion thAt Ordinance So. 1?86 , 
sec-tion 2. , au,;Jra., discrtlllinates bet•een residents and non­
residents of the oity o! HazahaJ.l ., lt1ssota1 , by oompelling 
•evu7 pel'aon, firm or e orpor&'Cion operating a uliOk or 
ot her veh icl o on t he streels of ~he 01'iJ of Marabe.ll t o ob­
Wn a. license 'he,re1or, ••· • pZoY1de-d, ho•ever., no . .a'l.lCll 
lioenae ahall be r eqUired on a delivery truck or other ~hiole 
of any me.roha.nt having a . place of business in t he o'lt.y of 
Marsha+l ••• •• . The c l asa1t1oa t1on upon Wbioh the d1ffe~enoe 
l!l laa ia based 1s not aooord1ng to oceUp&t i on. bit_ aocof!tns 
!9. rea+d~Tge , Upon fill- settled pr1nc1plea 'the or . nanoe. 
vail 8.tl v ol ating azt1ole IV. Seo\ion 2 , ot tho l'ed&%al Oon­
et1tu\1on, Which guarantees *o o1,1zena of eaoh State the 
privil eges and 1~un1ties of citizen• in t he eeveral ataies, 
and ln that it violates the pr ov1s1ons of \ he Fourtecth 
Am:endll.ent to t he Fede~aJ. Oonsti tution, whiOh p:rohibi \s any 
ntate fr om making or enfo?oiag ~ law wbiGh abridgea the 
privil eges or iam~ities of oiti~ena of the United Sta~ee. 
And which proh1b1ta the St ates f r o depr1v1ng any pe7eon 
of liberty.or pr operty w1thout due process of law. and from 

aenying any person the equal pr otection ot t he lawa. 
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An examination~ t he urdtnanoe in quest1on shows 
~hat it is an attempt t o enforce 1~u provisions 1n a dia­
ozi!tina.tory manner ; that 1t is i nvalid, illegal , and void 
in t hat the 01 ty of Ua:rsl1all has extended 1 ta powezs gH.n\ed 
~o 1t by Se:ct1on fl8to, Laws of Uo . 1931 , supra, def1n.ing 
ih~ power of the City Council 1n levying 11oense ~ 1n 
o1t1es of the third class. ae are of ~he opini on that 1t 
1e not the purpose of the ordinanGe t o regulate the affair• 
of the 01ty of Jla.r11hall unde.r 'the pollee powers . Its primary 
p\U.'pose opera~ea 1o grant an apparent and real advantage 
t o the resident .ercbant of the city of U&rab&ll who baa 
an established ~lace of busi neea within the corporat~ llmlta 
oZ said cit7, exempting such merohant from a revenue tax 
wbioh it se~ka t o impose on t he outa1de business b7 reaaon 
of the faot that sueh business does not 1n~a1n a place ot 
business •1 \h1n the c1 ty. It is diaorinlinatory 1n 1 ts ap­
plication and in reality attempts to buil d a barrier wall 
around the Qorporate 11a1te of ea1~ oi•y1 and at;tempta to 
elim~nate and prohibit all co etitoza w»o have no fi%ed 
or eatabl1ahed pl aoe of bus1neaa w1th1n the corporate l imite 
ot aaid city. It 1s a olasa1t1ont1on studiously, artfully, 
and comprehensively 4rawn, bu' never•helese diaoztmlnatory 
aad Yl.olat1•e of the Fede%'al Oonat1 tllt1ou. 

It 1s true tha.t 3ec~ion 6840• Lawe ~ Ito . 1931, aUpra. 
p r ovides that a 11oenee 'tax may be l evied by the Oounoll 
on Ya.r1ous k1nds of trucks but it does not g1 Ye \he council 
power to d1s\1ngu1sh between uuolcs of r ea1den"e a.nd non­
residents . fhe *foreign bakery trucks' are using the stJ~ete 
aa muoh as or more ~han certain of the residents of the 01'7 
and whatever may be the Justice of the complaint t~ the 
transient merchant does no1; pay hie ahn.re of t he tuee the 
remedr 1• n-o t to be found l.n outlawing or destl'oJ1ng i.te 
business or by crea~1ng a monopoly for the ree14enl me~ 
chant . J.esuming thai both 11nes of bu.oineae are honea'llJ 
oonduoted. one le as l egitimate as the o~her and an~itled 
t o like protection. and the 1a.ws should not be· conYerte4 lnto 
a ueat~ by wh~ch either aompetlto% aay annihil ate the busi­
neas of the othez. 

It ia ou1-te c~JBSon ln these la•toJr daye to:r oer\atn 
classes of oitisena - 'those engaged in thte or ~hat bualneee -
~ appeal t o the goYemment nat1cnal • ata'e or lluniOlll!!l t t o 
ai d t hem by legi sl ation against another olaaa ot ·c{\!i$08 
engaged 1n the same b\ls1aeae . This c l aas lefislat1on, when 
indulged in, ael<lom benei1ts the general publ cl but 
neuly aaya aids the tew for ltboss ben&tlt 1' e ena.c:rte4. 
not oi\ly at the expense of the few against whom 1t 1• 
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directed but i.l3o a.t 'the expense a.nd t o ~he de~r1 ent 
of t he manJ , for ~ho se benefit al l legiBlation should 
be tramed and devi sed. 

Vie are., therefore , of t h e op1n1on that Ord1na.noe 
o. 11ss. ~eot1on a, ~ra, of ~e 01ty ot uarehall , Dle­

sourt , appr oved and fi l e d tlle 2nd nay of June, .19:50, 1a 
i llegal and void. 

:tOY iicK!If'l dro1< 
Attorne7-General . 

IDl/afj 

Re ap·eotfully s\lbmi tted, 

W. (;RR IAti!ERS 
Assistant Attorney-General . 


