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Mr . a. c. Jonea lf!:.c 
Count7 Superintendent of Hducation 
Laclede Count7 
Lebanon.. 111 aeour1 

Dear • Jonea: 

- --

Thia is to acknowledge your le t ter which .. in part. 
r eads aa follows : 

"I am enclosing a clippin0 from t~ local 
paper here regarding the last decision 
given by the Supreme Court. 1 want 70u 
to read it and tell me 1t it correspond-a 
to the Court • a words on the ma. tter • I 
think it ia misleading." 

The clipping enoloaed referred t o the recent ease ot 
State ex rel. Mildred Burnett. Relator, v. School Dlatrict ot 
the City of Jefferson, et al •• Respondents {not yet officially 
reported) . 

1'be racts i n that case ahowed that IU.ldred Burnett was 
•a minor between the ages or six and t wenty yearsJ that aha and 
her parents are residents or School Uistrict No. 114. Callaway 
County. Missouri. a common achool district; tbat the achool 
district ot her residence maintains no high school and no classes 
beyond t he eighth grade; that ahe baa completed the course ot 
atudy provided in her dis t rict and ia fitted 1n ever7 way t o 
enter and pursue the courses or study provided in respondents' 
high school; that the high school maintained by respondents is 
in an adjoi.D1ng county and the aost convenient high aohool tor 
relator to attend; tha t respondents have denied her admission 
therei n; that the respondent school district 1a a city school 
district within the meaning and under the provisi ons of~t1cle 
4 of Chapter 57 R. s . Mo. 1929 and all amendments there ; 
that it applies tor and receives state aid tor the maint nance 
or said high school; that it ha s not received and will not 
receive dur ing the current school year the tull sum of tit t.J 
dollars from the State or • iaaour1; tbat the average coat or 
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ttrniah1Dg high aohool educati on tor the current 7e.J.r 1a 
aevent,-tiye dollars per pupil; that the school d1atPict ot 
relator's rea14enoe baa paid aDd ia willing and able to Pl7 
to respondent diatrict tor relator '• tl&ion the na ot 
twentJ -t1Ye d.ollara tor the current aol:ool 7ear in the u.nner 
and upon the terma preaoribed b7 law; tbat reapoDd.enta have 
demanded and now deaand that in addition to the auaa ao pe14 
and t o be paid b'f · the aohool diatr1ot ot relator~· reaidenoe 
and paid or to be paid bJ the State ot Jllaeour i. relator or 
her parenta pa7 to reapondeot diatriot an iDCidental tee ot 
three dol laro per .onth; tbat relator and her parent• have 
retuaed to p&J thia tee and that abe 1a retuaed adaiaaion to 
the high school conducted b7 reapond.at;a aolel7 becauae ot 
auch failure to pay the ..... • 

Thia waa the second aublliaaion ot the original proceed­
iDs• by manda •· In the ttrat proceectinga the c ourt granted 
ita alternative writ and upon aotion tor rehearing quashed ita 
alternatiYe writ. holdlnS: 

•It at be conceded that upon rehearing •a 
caae atanda juat aa it it lw.d not be• 
previoual7 heard and auba1tte4.•• 

Th••• the tor•r opinion rendered b7 t hl a court in tbe 
aame cauae 1a not ot an7 torce and et1ect. e call attention to 
tht.a tact tor the reaaon that when the court'• tirat opinion in 
tb1a caae waa handed down we cauaed aame t o be d1geated and 
co pie a aent to Y&r1oua partie a 1ntereated 1n th1a -tter. see 
our opinion dated Ma7 26th. lgM . Aa tar aa our for•r opinion 
(or op1niona) oontlicta with this oae. auoh ia (are ) overruled. 

The c ontroveray relative t o non-reaident h igh aohool 
pupils hin&ea upon the canatruct1on t o be g1Yen Section 16, 
Lawa ot llissouri. 1931. pp. M3.M4. amended 1gaa. Said aeotion 
provide a: 

• The board of directors ot each and •••'l7 
achool diatrict 1n th1e atate that doea 
not maintain an a pproyed h1gb achool 
off ering work through tbe twelf tb grade 
shall paJ the tu1t1.on ot each and eYerJ 
pupil resident ther ein who baa ooapleted 
t he work ot the higheat grade ottere4 1D 
the 8Chool or achoola ot said 41atr1ct 
and attenda &Jl approyed high acbool 1D 
another 41atr1ct ot tbt .... or an adjoin­
ing count7 where work ot cme or ao.re higher 
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grades ia ortered; but the rate of tuition 
paid shall not exceed the per-pupil coat 
or intainlng the aohool attended. leas 
a deduction at the rate of tift.J dollara 
tor the entire tera. which deduction· ahall 
be added to the equalisation quota ot tbe 
district nalntaining tbe achool attended. 
aa calculated tor t he enaui.ng 7ear. it 
aa1d diatr1ct is entitled to an equal1u.­
tion quota; it tbe d1atrict .. intain1ng 
the acbool attended ia not entitled to an 
equalization quota. then auch deduction 
&ball be added to the teacher quota ot aai4 
dlatrict. aa calculated tor the enauiag 
7ear , but t he attendance ot auoh pupil 
&hall not be counted 1D determining the 
teachin6 unite or the d1atr1ct .Unta1n1Dg 
the achool attended; and the coat ot main­
taining the achool attended aball be det1ne4 
a a t he a100unt spent t or teacher a' wage a 
and incidental expe.naea. In caae ot an7 
cllaageommt between di at r i cte aa to the 
amount of tuition to be paid. tbe facta 
8ball be aubllitted to the at te auperintend­
ent or achools. and hie deciaion 1n the 
matter shal l be fina l ' Provided turtber. 
tbat when a117 school ~atrict ll&kea prov1aion 
tor transport1n~ aDJ or all of the children 
or auch diatric t t o a central aohool or 
aohoola and the method or tranaporting and 
the amount pt.id therefor 1• ap}roved by the 
atate auperintendent or achoola, tbe amount 
paid in atate tunda tor tranaportation. not 
to exceed tbree doll ra per month tor each 
pupil transported a d1atance ot two ad.lea 
or more. abal l be a part or the m1D1mwa 
guarantee ot auch district, Provided. the 
provision ot thia act regardiDg the pa7J11ent 
ot tuition and tr naportation aba l l a ppl7 
it the etudenta at ... end &nJ school supported 
wholl7 or in part bJ atate tunda. • 

he cour t 1n i ta opinion. relative to the above •ection. 
held t he t ollowiag: 

• A c omplete scheme tor the payment of the 
tuition of n on-resident pupils t hua having 
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been provided •• cannot eacape t he conclu­
sion tbat it was intended t o be exclusive 
aDd that reapondenta are 1J1 thout power to 
charge tuition in &D7 other wa7. • t ·th 
reapect to pa~ent ot tuition or non-real­
dent pupils the prov1aiona ot old seoti on 
9207 and aection 16 of the new law are 
i nconsistent and t he later enactment muat 
pren11.• 

Thua . we etart with the preJDiae that Section 16 preva1la 
ill the matt er ot high school tuition of non-re sident pup1la. 

I • 

• \!though Section 16 6overna with reference to tuition of 
non-re aident pupila. 7et. the court held that the high achool. 
even though it receive• state ai4. could not be coapelled to 
admit non- resident pupila. and ita r efusal to admit doea not 
deprive it or atate aiel. {.(Uoting from the opinion& 

"However. aa we have alrea~ auggeate4# even 
though reapon4enta are witbout legislative 
authorit7 t o require relator or her parenta 
t o pa7 tut tion. i t doea not neoeaaaril7 
follow that the7 can be eoapelled to admit 
her." 

And turther . 

"Though repeatedl7 questioned a t the rehear­
ing aa to other forma ot atate aid received 
b7 respondent acbool d1atrict. counsel tor 
relator and the ttorne7 General have taile 4 
to cite an7 that would place reapondenta 

.UDder mandator,- l egal obligat1.on to ada1t 
relator. or to atate &n7 valid reaeon wh7 
reapondent achool district. even though it 
receives atat• aid. shoul d be compelled to 
admit non-re a1dent pupila.• 

Tbua one or the holdiQOa of t he court 1n the above c ae 
bei ng: 'l'hat the high achool doea not have t o adaait non-ree1denta . 
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II. 

The court held, however, thu t i t non-rP- aiden t pupil a are 
admitted then the h1sh achool could no t charge the pupi la or 
theiJ- parenta an) tuition tee (or a~ other tee) but that the 
proviaiona ot section 16 govern . We quote tl"om the court•• 
opinion: 

"It r oapondents admit relator t hey aust do 
so under the proviai ona ot secti on 16, 
because it 1a conceded that respondent 
achool diatrict recei ves atate aid an4 
aeeti on 16 ezp1"eaal7 providea t hat the 
proviaion ot the act, ot which it ia a 
part, reprding tM p&Jment ot tuition 
'ab.all appl7 1t the atudenta attend &D7 
school supported wholl7 or in part b.J 
state .tUDda'. • 

And further , 

• compl e te scheme t or the p8,711lent ot the 
tuition ot non-roaident pupils thua 
having been provided we cannot e•cape 
the conclua1on that it waa in tended to 
be exclusive and tbat respondent• are 
w1 thout power to charge tu1 t 1on i n &nJ' 
other .... .,.• 

III. 

Above we have abown t bat a hi~ achool roceiv1ng atate 
aid does not have t o ac1JI1t non-roaident pup1l:s but it they admit 
auch pupils, then they are powerless t o charge tuitio~ 1n a07 
other wa7 other than aa prescribed b7 Section 16, supra . 

The question now ariaea. that 1t the hi gh schools accept 
non-re sident pupils, tnen, who pa7a the tuition, and the amountt 

e quote further trcm the cuurt • a opinion : 

• .Now, o.1 t hough a eo t .. on 16 contai ns no 
expreaa proviaion tha t a non-rea14ent 
pupil aball not be required to p y 
tuition, it doe a provide a complete and 
a ~parentl7 excluaive ache .. tor ita 
payment. Firat, 1t unequ1vo•all7 requirea 
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the district of ~esidence t o (itali ca 
ours ) ·~ the tuition or each and 
ever{ p~l-r.8aldent therein ~o baa 
comp ete the work ot the highest 
grade o rrered 1n t he school or achoola 
of aa1d d1atr1ct and attends an approved 
high school in another d1atrict of the 
same or an adjoining c ~unt7 where work 
or one or more higber grades ia offered •. 
second. 1 t expzeeasl,- lim1 ta tbe amo1.11t ot 
tu1 tion b7 providing that (italic a our a) 
'the rate of tuition ~ ahall not 
exceecl the ~r-pupl'I coat or ma1Jlta1n1ng 
the a~ool att ended, leaa a deduction at 
the rate ot tltt,' dollars tor the entire 
term. wh ich deducti on ahall be added to 
the equalisation quota of the district 
maintaining the school attended. as 
calculated for the ensuing 7ear. • * • 
and. the coat ot maintaining the school 
att ended ahall be defined as the amount 
apent t or teachers • wages and incidental 
expenaea. In c aae ot •117 d1eagreement 
between diatricta as to the amount ot 
tuition to be paid, the facta aball be 
auba1tte4 to the state s uperint endent ot 
achools, and h1a decia1on in the -tter 
ahall be tiDal'. Tb1r4. as alreadJ stated. 
it spec1t1ea that (italics ours) •the 
proviaion ot t n ia act regarc11ng t h e par .. nt 
ot tuit1ga • • • • &ball appl7 lt the 
8tudenta a t tend any sohool aupported wholl7 
or in part b7 eta te tunda • . • 

ADd tur ther . 

•It ie now conceded by a l l partlee here to 
that the pro'rl. aion in s ection 16 f or paJment 
by the atate ot t5o.oo tuition per non-r ai­
dent at t ending pupil i s in reality state 
a1d t o tne sending district and not to the 
receiy1ng d1at~1ct.• 

Thus , the court ha s ea1d t ha t the sending d1atr1ct must 
pay the t uition or ita pupils att ending a high •ehoolmd the 
f ift7 doll ar deduc tion to be pai d b,r the State is state aid to 
aucb aend1n0 district. .In other words,. the a i4 ia one t o the 
aend1ng 41e,r1ct and not t o the receiving high schoo l. Thus it 



• a. c. JCIIles -7- August 28. 19M. 

tollar a that the sending school diat~ict is liable to the 
~ece1v1Dg achool district to~ all or the t~tion or the 
pupils from ita (sending diatrlct) school t o tbe rece1v1DS 
high school. It the state pays 50. 00 or an7 part thereor. 
it ia ap ~lled aa a c~edlt t o the sending diatrict'a 
obligation or tuition p.,aeat . In other worda. the aending 
diatrict 1• primaril7 liable fo~ all ot the tuitiOD (per­
pupil coat) due tba receiving higb .obool ttiatrict. aDd if 
the atate ba a the aoney it wi ll p&J the r1~at 50.00 of the 
per-pupil coat on t his obligation or the aend1ng diatrict. 

t. the s tate doea not give an7th1ng t o the aending c11atrict. 
but pa7s i t direct to the receiving high achool. thus mald.Dg 
the payment or the ata te t. part a - tter or bookkeeping onlJ 
and the effect of 8Ule being an aid b7 the atate to the aend-
1Dg diatr1ct. However. it the atate onq baa enough mone7 to 
pay a part or the $&0.00. then only the part the atate paJa 
is credited on me tuition. 

e conclude. and auoh is our opinion. tb&t: (1) The 
higbachool doea not have to accept non- rea1d.ent pupila an4 
b.J do~ ao it doea not forfeit ita atate a14; (2) it the 
high acbool aocepta non-re sident pupil a. then it cannot charge 
t he pupil anJ tee ( tu1t1CD o~ incidental); (S) the aenc11q 
achool district must pa7 the entire pe~·pupil coat or the 
pupila att ending the high school. receiving a credit or what 
the atate paya t o the receiving d1atricta. an amount !lot to 
exceed. however. $50.00. · 

IY. 

~• deai~e to have JOU bear 1n mind ~bat we are onl7 
interp~eti.Dg the law aa it ia written without regard to the 
equities 1nvolve4. an4 ~•mind JOU or our inabilit7 to change 
or remedJ the ditticultlea surrounding tbe aohoola. e quote 
the language ot the court in the above ca aea 

•It is t rue tbat in t he present condition 
or the ata te 'a revenue the ambi tbua hope • . 
which aeema t o have lnapired eection 16 
or the act ot 1931. that gratuitous 
instruction would be thua attorde4 non• 
realdent attending pup1la. beooaea h1gblJ 
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illuaory. 3ut t he r dy ia leg1ala t1ve 
rather tlan Judicial. It untoraeen 
ditticultiea h• ve disrupted the plan it 
=aJ be repaired or changed b7 appropriate 
leg1alati on. ~e abould not tr7 to .. et 
the emergency b judicial a1a1oterpre­
tation or the plan." 

e are aindtul or the t ac t that the law ae now written 
1 cause ~Y pup1la t o be refuaed admittance to higb aohoola 

becauae the d1atr1cta 1n which they reaide ma7 not haye ~ttioient 
tunda with which t o pa7 the tuition char e or liM-So or becau• 
ot the state's t"ailure to pay all ot tha t provided bJ a~tute. 
to-1r1 t. 50 . 00. Therefore. • take the libert7 0 1' otr ering a 
auggeat1on. due to t he unusual financial c onditione th~t exis t. 
that the rura l district, t he high school and the pupil cooperate 
ao t~a t an unneeeasar y burden will not inure to eitber part.J . 
It the receiving high school cannot accept non-resident pupils 
beoauae the sending achool distric t does n ot have tunds with 
which to pay t he tu1t1an (and auch due to no fault ot the aen4-
1ng district ) , then we see no reaaon wb;r th8 pupil ahould be 
denied adllliasion to t he high schoo l i t such voluntar117 pe.ya 
the det1o1enc7. i f &DJ , or either t h e state or se~ns d1atr1ct. 
It the pupil voluntar117 PA7• wlat the state or d1atr1ot taila 
to P'\7 will ~eault in : (1) That t he pupil will be allowed to 
att end the high ac, ool. and (2) the high school will obtai n 
a autticient reimbursement ot what i t eoet~to educate the pupil • 
• e earneatly hope that the high achoola will ~~ake all poaaible 

cODceaa1ona so aa t o eff ect the noble purpose ot the Legialature 
1n attempting to p~OYide a h1gb school education to all tbat 
deaire one . or course, the h1 schoo-l e&«<M>t make a rul1D6. to 
the etteot that the pupil muat pa~ auch deticlene;r, it an7. 
However. 1t it i e a voluntar7 act on the part of the puQil 1n 
paJ1ng so t hat auch ma;r a t t end the high achool. then. 1n our 
opi.D.1on. whatever the pupil would pa7 would be legal 
and tba high school would be w1 thin the law in accept ing auch 
volunt&rf cont ributj.on. SChool D1atr1ct or Barnard v . Matherq. 
90 llo. App. 403. 
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Poaa1bly such a plan aD above outlined will temporar117 
relieve the t uition pPoblem until the Legisl ature can correct 
the dit1"1cul tJ . 

APPROVEDa 

ROY icXI'T1'Rick 
Attorn87-General . 

Yours very trulJ' • 

Jsmea L. HornBostel 
Assistant Attorne7• General . 


