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PURCHASING AGENT. COAL MINES : Right of operator of t ruck line to 

bid wholesal e prices to govermental 
agencies . 

June 29 , 1934. 

Mr. George c . Johnson 
State Purchasing Agent 
Capitol Building 
Jefferson City, Missouri 

Dear Kr . Johnson: 

Your letter requesting an opinion of t his office 
dated June 27, 1934, ia as follon: 

•an the purchase of coal for governmental 
agencies and departments of the Stat e of 
Kissourt. z. as State Purchasing Agent, am 
expecting te ask f or bids~ 

•Please give me an opinion as follows: The 
oode of fair competition for the retail 
solid fuel indust%y approved February 14, 
1934, by President Roosevelt, Article #2, 
Sections t wo and three defining retailing 
aDd wholesaling and under the provisions 
of Article #3, Section 13 reading in part 
•any business included in this .definition 
of retailing in Article #2, Section Tno of ' 
this code, whiob has been by custom served 
by 'the wholesale caal industry io any trade 
area, shall ~e included within the def ini­
tion of wholesaling•. The 4dain1strat1ve 
order Bo . ~48, dated JuDe 20 , 193,, Release 
•o. 5911, signed bJ Hugh a. Johnson, ~dm1n-
1strator for industrial recovery, entitled, 
•Grant i ng Limit-ed Exemption froa provision• 
of codes of fe.lr competition in connection 
w1 th quotations made to governmental agen­
cies ' g1 ves &.Dy person oomply1Dg with a code 
the exemption fro• compliance with provisions 
of such codes governing quotations to -govern­
mental agencies, &1ld any person may (a) 
' quote prices 1n t erms of sale to govern­
mental agencies as favorable o~ thoiiE perm!. t­
t ed to be quoted to any eomaercia.l buyer for 
like quantities .• 
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•It has been customary for governmental 
agencies 1n Missouri in the past to buy 
coal wholesale from truck mines and any 
purchase by retail ha..s been the exception­
Al case. In tact these truck mines are 
not locat ed on n railroad. 

"Please advise whether the truck Jllinea 1n 
Callaway County can bid wholesale prices 
r atl.er than reta.:l.l prices on coal for at-ate 
institutions o~ political subd1v1siona of 
t b1e state, under the provisions of the code 
and administrative order X- 48 above set out.• 

The code of fair competition for the Retail Solid Fuel 
Industry approved by President Roosevelt, Februarr 14, 1934, pro­
vides in part as follows on page 473 , Article II, Entltled 
•Definitions• :: 

•SECTIOB • · •Solid fuel' shall mean any 
anthracite , semi-anthracite, bitumiaoua, 
aem1- bituminous or lignite coal, briaquette•, 
bouleta, coke, gas-house cote, petroleua 
coke, petroleua carbon or any o'her ~ 
faotured or patented fuel not sold by liquid 
or metered aeaaure. and wood or wood-fuel 
products except charcoal. 

•sJetiOB a. •netailing' ahall mean the sell­
ing or selling and delive%ing of s~lid tuel 
in other than railroad care or car.go veaaela, 
subject, however, to the pr~visiona of Article 
III, Section 13, of this Oode. 

"SECTIOI 3. ' Wholesaling' ehall mean the 
selling or selling aad delivering of solid 
fuel 1n railroad oara or cargo •easel•• sub­
ject, however. to the pro•1eiona of Article 
lii, Section 13, of this Oode. 

!he saae code pro•idea 1n part aa followa oA page 4?6 
under Article III, entitled "Administration•. 

1 8EOTIOI 13. Any busineas included 1n the 
definition of ' wholeaaling' in Article II, 
Section 3, of thia Code, which baa been by 
cuat011 aened by the Retail Solld Fuel Ia­
duetry in any trade area, shall be 1noluded 
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within the definition of 'retailing' , and 
anr business included in the definition of 
'retailing' 1n Article II, Section 2, of th1a 
Code, which has been by cuatoa aened by the 
wholesale coal industry 1n UlJ trade area, 
shall be included wi~bin the definition of 
' wholesaling•. Any diapute arising out of 
these provieions and involving aDJ related 
industry or industries for wbio~ a Oode of 
r ir Oompeti tion shall exist, shall be forth­
with revi ewed and determined by the procedure 
eatablished in the last .preceding Section, 
provided that no such determination ahall 
prevent any retailer doing wholesale business, 
or the converse.• 

CONCLUSIQI. 

flwM are so many codea &pl)roYed bJ the President tbat 
it 1a an i mpossibility for thia office to review all industrial 
codea approved by our President for the purpose of aiding lD 
national reooYery, aDd for the purpoae of this opinion we confine 
ouraelYea to an interpretation of the above code, which la aub­
mitted by your lettez aa the code applicable to the coal industry 
in Kissom-1. 

It is cOlllllon knowledge that the defin1 tion of •Solid 
fuel• under Article II. Section 1, of said code, wtll include 
the kind of coal which ts sold wholesale and retail in 11aeourl, 
and that 1 t includes the kind of coal llined 1n Oallawq County , 
llisaourtj 

UDder the provisiona of Article II, Sections a and 3• 
it is readily discernable that the •aetailiDg• aa used by said 
code aeans selling sad delivering coal in other thaD railroad 
oars. subject to the provlaione of Article II, Section 13. of the 
code• and that the tera •wholesaling• aa ueed by the oode meana 
the aelltng and delivezing of ooal 1D railroad care , .ubjeot to t~e 
proTlsiona o~ Article II, Section 13. of the oode. Hence. we IIU8t 
loot to the provlaions of Article II, Section 13• 1n order to 
tully apply the teraa •wholesaling• and •retailing• aa used in the 
Code• to a concrete state of facta. 

Article III, Section 13, aod1fl ed the clear cut dis­
tinction between •wholesali ng" ad •retailiDg• ae used 1n the 
code whenever such a statutory distinction ls contrary to the 
custom of the wholeaalft and retail industry serving any trade 
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area. !hat is to say that where th' "Retail Solid Fuel Industry• 
by custom has been seiling coal to the consumer in railroad carai 
then he is not at all events to be treated as a •Wholesaler• wbi e 
construing the code for the "Wholesale Solid Fuel Industry• , and 
visa yeraa, when the o1111er of the mine by custom baa been selling 
coal to the consumer in other than railroad caret for instance i1l 
trucks, for in many K1ssour1 mlnea the railroad ~acil1t1ea haYe 
not been proYided but said mines have depended solely on aotoz 
Yehiele transportation for delivering to the consumer, then aald 
mine operator i s not at all events to be treated as a •retailer•, 
when o•nstruing the code for the •Retail Solid Fuel Industry,. 
The custom by which a trade area ~as been served, by the provisions 
of the code itself, may determine whether one is a •wholesaler• or 
a "retailer• under the code of fair competition for the•Retail 
Solid Fuel Industry• . 

Youratate in your lett er that it has been customary for 
government al agencies in Ki ssourl tn buy co~l wholesa~e~ froa truck 
minea . Such being the case• it is the opinion of this offlce that 
the operators of said truck mines are not subj ect to tbe provielone 
of the code regulating the •Retail Solid Fuel Industry•, when 
supplying said governmental agencies with Missouri ooal, and said 
mine operators can bi d wholesale prices t o the State Purchasing 
Agent, notwithstandi ng the provisi ons of the &hove set out code­
The Administrative Order No . ~48, paragraph ( a), which is set out 
in youz request, which order applies t o all administration code•. 
allows operators of any coded industry to quote prices to gove~ 
mental agencies aa favorable as prices quoted to commercial buyer• 
for like quantities. and when the o~erator of a truck mine in 
Callaway County, or any other county in Mlsaou~i~ who by cuataa 
has been selling coal to governmental agenc1ea wholesale. su~ta 
a bi d t o you as favorable as his pri ces quoted to commercial bu7e•••f 
and sa td bid is in all other respects in compliance with the code , 
regul at ing the "Wholesale Soli d Fuel Industry• a then said bid eboul<t 
be considered as other bids are considered by youz department- l 

APPROVED: 

ROT llcXITTRIOI 
Attorney General. 

WOS :B 

Respectfully submitted 

I 
D . ORR SAWYERS 
Ass'istant Attorney General . 


