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PEN l TEN'r'l/~Y : 

rton . s . B. Hunter 
Director 

Dir ec t o1) ' a right and duties relative to 
convicts used as servants i n official reside~~ 

.ay 14, 1934 . 

-

Department of ''enal I nsti t ut1 ona 
Jefferson City , 1issouri 

Dear .,."J' • hunter : 

.thi s is to acknowl edge yo1 r l et t er of r ,cont da te as 
follows: 

"Section 8337 , Hevised ~tatutes or t iss ouri , 
1 20 , under the headi ng of • Ri ghts , powers 
privileges of ulrector' , reads a s fol lows: 

' The director of penal institutions 
~hall have and exercise all the rights, 
powers, and or 1vileges with r e•ercnce 
to th~ r esidence provided tor t he warden 
of t '1e fUssouri ~tate Penitentiary, and 
t he employment of prisoners t herein , 
her e t of ore by l aw 6ranted to and con­
ferred upon said warden wit h reference 
t her e t o .' 

•• e should be pl eased t o have you a dvise us 
as t o what are the ' rights, powers, a nd 
privileges wlth reference t o the r e sidence 
provided for t he warden of the t.tl.ssouri 
~tate Penitentiary, and t he employment ot 
prisoners therein, heretofore by l a w grant­
ed t o and conferred upon s &1d warden with 
r eference t h ereto •. " 

Jefore answer!~ your requ:>st for an opinion we wis•\ t o 
preface same wi t h a brief history of t he management of ·the Peni ­
tenti ary so as t o aft'ord a b ckground t o ;Section 8337, 11 . s. _, o . 
1929: 
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In 1919 t he law r elative to mana6ement of t he Peni tentl ary 
provided for a State Prison .Joard consisting of three .nembera 
( ~rtiele 16, Chapter 111 ., Sec tion 12407) . No director was pr o­
vided for in 1919 by statute . .~rtic1e 20, Cha pt er 111, k • .:>. ~'o . 
1919., provided for t he management., control and direction of the 
Peni tentiary under a !:»tate Prison L1oard ( $ection 12466 R • .::. . o . 
1919) . 

~ection 12467. a. s. 1919., provided i n part a s follows: 

"The warden ~ v * ~ * shall be appointed by 
said priaon board o * ~ ~ * shall receive 
as tull compensation for his services the 
sum of ~ * * o * per annum, including fuel 
and lights. and shall reside within the 
precincts or the penitentiary 1n a house 
provided for that purpose . " 

In 1921, Laws of Missouri., 1921., page 548, et seq • ., the 
Legislature provided ana created a department to be known aa 
the Department of Penal Institutions and provided that tne penal 
institutions be under the c ontrol and management o f a oom:nission 
composed of five members . The Governor appointed t he commissi on­
era and designated one of s~mc as director . a n d "the c ommiss ioner 
so desi gnated shall by virtue thereof be c hairman of said co~r~s­
sion and reside and have his official residence 1n a house near 
the Missouri State Penitenti ary now provided for and accopied 
by tbe warden thereof." 1~s appears i n the 1329 statute aa 
Secti on 0317. 

I n 1~21 .. present ~ot1on 8337 , R. s . o . 1929 , wa s enac ted. 

In 193·· • Laws of issouri., 1933• pa~e 327., Sec t i ons 8316• 
8317, 8318 ana 8319. R. s. 'o. 1g29, wer~ repeal&d and four new 
secti ons enacted 1n l ieu thereof t o be known a s t~ e same secti ons . 

~ect1on 8316., Laws of iasour1 ., 1933. page 327, provides: 

· • ~ * • The Depart ment of Penal Insti­
tutions shall be under the control and 
ma.nagement of a Commis sion composed ot· 
three member a., * M' ··~ * -~o: * * ~ .; .. ,.. * *•" 
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Section 8317 , Laws of ieaouri , 19~3 , page 328 , provides 
in part as f ollows: 

"Immed1atelt after t he taking eff ect ot 
this act it shall bo the dut y of the 
IJovernor ~.· ... w A .t , to appoint three 
co n .is eioners, * ~ ., .. o . The vovernor 
ahall designate one of said co~~asionera 
a ~ director of penal inati tutiona, and the 
com: i s sioner eo designated ahall y v i rtue 
t he r eof be c hair man of said commlaaion 
an r r side and have hi a off icial residence 
in the house near the Jisaour1 state peni­
tent i arJ . :.to . " 

So .nuch, then, for the histor,~ of the management of the 
Penitentiary. 

rTo~ the a bove it will ue npted that prior t o 1921 the 
Penitentia ry wa s under t he contr ol of a Sta te ?~ison board 
ano the wa raen W. s appo i nted by sue ~ board. The warde-. lived in 
a re s idence provided for that purpo se and wan ~ven li.,Jlt and 
fuel t herefor, in a ddit i on t o his salary . Si nce 1921, and until 
1933, the Penitentiary was under t he control of commiss ioners , 
five in number; one of which number was designated as I irec tor; 
the Direc tor being entitled t o live in tho r osidencc theretofore 
provided for the · arden . In 1933 the Legi slature changed t he 
n umb6r of co~aaionera fro~ t ive t o three; making no chan~e , 
however , as t o the Lirector ao far aa the off icial residence 
ws.3 concerned . 

Sec t i on 8~97, R. s. ,o. 1929 , which was ~ection 12473 in 
t he 19 19 statute and was on t he statut e books when the warden's 
r i ght t o live in the official resi de nce •~ s divested f r om him. 
provides in part as tol towa1 

"* * A ~ • ; but nothing in thi s article 
shall be c onstrued aa f orbidding the 
warden an~ deput y warden trom ue~ng con­
vic t a as servants i n t he i r fami lies , sub­
ject to surb rule s as . y be prescribud b.J 
the board. 

Thl a statute ie atilJ i n for ce and effect. 
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In 1 11 9 \ he n the warden resided in the official residence 
he was t hus 6iven the u~e of c onvicts as aervanta . Consequently, 
i n 1921 when the director wa s permi tted by the Legislature to 
occupy the residence , said director was likewise c onferred the 
privile~e enjoyed then by tho warden, namely, that of the right 
t o the use of prisoners i n tho resiaence, and ~ction 8337 H. s. 
l-O• 19 29 , was enacted t o eff ect such arrangement . 

Section 8337 , R. ~. o . 1929 , provides for two thin6S : 
f irs t; use of t ne r esidence b~ the director, and, second : employ­
ment of prisoner :: therein . The first part of the statute reads: 

"'Phe director of tho penal inst itutions 
shall have and exorcise all the rights, 
powora, and privileges with reference to 
tho res~dence provided for t he warden 
of t t~e issouri ~tate Penitentiary ," 

An~ the s~cond part reuys: 

"and the e ployment of prisoners therein, 
heret ofore by l aw eranted t o and conferr ed 
u on said warden with reference thereto . " 

The •rights, powers , and privileges with r terence t o t he 
r esidenc e " that t~e warden theretofore enjoye d of the r esidence 
was that of r e eid1J16 therein and having fuel and light furnished 
to him. !n our opinion, the director now h.J. s t hose same r ights, 
powers, and privile~ea . 1n addition thereto the appro~riation 
act, Laws of Missouri, 1933, p . 103, provides: 

"and other general expense; material and 
supplies , consisting of household supplies . 
--r:tc . " 

fhe warden formerly enjoyed the uso of eonviets cl ~ servant& 
in the official residence as the board prescribed b~ rules and 
re&ulationa ( Section 8397), so that now the director would be 
entitled t o t he uae of such as servanta under the statute as pre-
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scribed by the r ules and regulati ons of the commiss ioners . 
Of c ourse, the commissioners may not proscribe any r ul e or 
re&ulatlon, neither n• y the dir ector en joy any right or privilege, 
that is contrary t o t he statutes (appronr1at1on law) or the 
Constitut ion of the ~tate of Missouri. 

RvY icKlTl1RICK 
ri. ttorney- (~aneral . 

Yours ver y truly. 

James L. HornBostel 
Assistant Attorney-General . 


