
CIRCUIT CLERK : Salary of Circuit Clerk of Pol k County for last 
two years shoul1 be computed as to popul a tion on presidential vote 
of general election of 1932 . 

'}J 
\~ December 29, 1934 . 

Ron . Jesse House , 
Clerk of Circuit Court, 
Bolivar, Missouri. 

Dear Sir: 

This depart ment is in receipt of your letter ot 
December 21, 1934, wherein you request an opinion as to the 
following : 

"As Circuit Cl erk of Polk County, 
a question bas arisen whether or 
not I should be paid a salary 
until the expiration of my pr esent 
term, December 21, 1934, on a 
ba~is of population computed on the 
presidential vote of 1928, or 
should it be for 1932?" 

Section 11786, Laws of uo. 1933, page 369 
provides in part as follows : 

"Provided further , t hat , until t he 
expiration or t heir present terms 
of office, the persons holding the 
offices ot Circuit Clerks shall be 
paid in the s ame manner and to 'the 
same extent as now provided by law." 

We construe t his provision t o reter to the old section, 
namely, Sec. 11786, R. s . Mo. 1929, the pertinent part of which 
is as follows: 

"Provided further, t he provisions of 
t h is section shall not apply to any 
count7 which now contains or may 
hereafter contain a city ot 75,000 
inhabitants or more, or t o any county 
which now contains or may hereafter 
contain 80,000 inhabitants and less 
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than 150,000 inhabitants, in whi ch 
circuit court is held in two or more 
places in said county; for the purpose 
of th is section the population or any 
county shall be determined by multi­
plying by fiTe the total number of 
votes cast in such county at t he last 
presidential election prior to the 
time or such determination: ***" 

As to t he question of whether or not the populat i on should 
be computed on the presidential ~ote of 1928 or 1932, we are 
assuming t hat you were ele~ted 1n 1930, which is te~ed the "off 
year" . 

This question t•as before the Supreme Court in t he case 
of s tate ex rel . Moss v . Hamilton, 303 Mo. 30!, wher ein the 
Court said (l.c . 313-315 ) : 

"Relat~r's t er.m began on Januar y 1, 
1919, and ended on December 31, 1922. 
No law was pas sed between t hose dates 
which !~creased hi s salary. The whole 
difficulty, if t here be difficulty in 
the case, arises out of the tact that 
clerks of circuit courts ar c not elected 
at Presidential elections, but at what 
we call the ott- year elections , whilst 
the Act of 1915 fixed t he mett od or 
determining t he salary by Pr9si dentia l 
election dates and data . were our 
circuit clerks elected in Pr esidential 
year s , there would not be before us the 
peculiar and rather difficult question 
we ha~e in the instant ca se. This Act 
of 1915 was in effect when relator was 
elected. Under it relator's sal ary was 
fi xed for his whole t erm, but not in 
named dollars and cents tor t he whole 
t erm. The effect or t his Act of 1915, 
was t o say t o r elator, your salary shall 
be determined upon t he Pr esidentia l vote 
of 1916, until there is another Presidential 
elect ion, at which time your county may be 
in a lower or a hi gher class, accord ing to 
the popula tion indicated by t he Pr esidential 
vote. The salary, in amount, was fixed 
by l aw as to r el a tor's o~tice in any event . 
I t his county was not subjected to a change 
of class, his salary was not change~. I f 
his county (by a decreased population) 
dropped to a lower class, his salary was 
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f i xed, and was fixed before his election , 
although the change of class migc t give 
him a different amount. So too if his 
county increased in population and t hereby 
passed to a higher class , the existing 
l aw (that in force at the time of his 
el ection) fixed for hi m a salary. True 
it was higher, but it was definitely fixed 
at the date of his election. If the Act 
of 1915 had said that the Circuit Clerk 
of Crawfor d county el ected in 1916 shall 
receive ~1600 per year for the f irst two 
years , and ~1950 per year for the last two 
years of t he torm, there would be no 
question. Sec. 8 of A.rticle 14 of the 
Constitution could not be i nvoked, because 
t ho sala ry would not be either increased 
or decreased duri ng the t orm. To my mind 
the Act ot 1915 as it now stands is no 
nearer a violation ot s ection 8 of ~ticle 
14 of the Constitution, than the supposed 
law. The l aw- makers knew the President i al 
election years, and with t hi s knowledge 
classified the counties as to salaries, and 
provided that such salari es sho uld be deter ­
mined by t he l ast preVious Presidential 
vote . The salary of each class was fixed, and, 
as sai d , no subsequent law has changed t he 
fixed s alaries . The mere fact that a county 
passed from one class to the ot her does not 
deprive the holder of t he office of t he 
salary fixed by law, a nd fixod , t oo, at a 
time long prior to r elator's election. In 
our judgment Section 8 of ticle 14 of 
the Consti tution does not preclude a r ecoTery 
tor relator . This because his salary was 
fixed by law befor~ his election, and no law 
s ince ena cted has changed i t, except as we 
may hereafter note. The cases ci ted have 
no applicat ion to t his state of facts . The 
exact question has never been ruled before . 
There is s ame language in Ki ng v . Texas County, 
supra , which might be construed to bo in support 
of t his ruling , but t he question was not 
s quarely at i ssue in t hat case . " 

CONCLUSI ON 

In view of t he above decision, it is the opinion ot this 
department t hat the salar,y of your of~ice for t he l ast t wo years 
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should be computed as t o the population, based on she Pres~ 
dent1al vo te of t he general election ot 1932. 

APPROVED: 

OWN: AH 

ROY McKI'i'TRICK, 
At t orney General. 

Respectfully submitted, 

OLLIVF.R W. NOLEN , 
As s istant Attorney General . 


