WAREHUUSEREN: Existemee of outstanding warehouse receipts unrepresented by
grain in warehouse, and prosecution therefor.

-1 —&F”_.ED *

Jamery 12, 1934.

o —

__// jt"z/ ‘

Honorable J, L, Hopper,
State Yarshouse Commissioner,
317 Board of Trade puilding,
¥ansas City, Visscuri,

Dear Sirg

A request for an opinion has beexn received from you under date
of Cetober 26, 1933, such request being in the following terms:

"is State Warehouse Commissioner, I an eharged with tiae one
foreemant of the Revised =tatutes of Missouri, 1919 irain
and Inspeotion Laws, as amended 1321, 1925, 1927, =nd 1929,

These lews meke eertelin provision whereby public warehouses
cau be licsused and bonded for the purpose of issuing ware-
house receipts based on ths inspecting and weighing of grein
both into and out of the publie elevators by employess of the
State Grain Inspsotion and Weighing Department, There are
else provided regulations under which the business of publie
warchcuses shell be comducted and penalties for the vioclation
of these reguletions, VYViolations are extremely rare, Ltut
when it is realized that in Fanses "ity alone there are now
s-proximately 29,000,000 bushels of grain on which warehcuse
recsipts have been issued and registered under the supervision
of this department, then the importence of sustaining the
integrity of the reeeipts is very evident,

On Ugtober 4th, our 5%, Louls office wired that the Central A,
Llevator, located in 5%, lLouls and operated Ly the Flynn ‘rain
and Teoed Company, had been welghed up and checked by our =t,
iLouis office, and thet the grein found in the elevator was

not equal in emcunt nor grade to the ocutstanding warehcuse re~
ceipts, L counference wes held Oetober 9th at which I was requested
by the Schreinsr Grein Compeny, the holder of tie cutetanding
werehouse rogeipts, %o permit the lesding cut of the grain then
in the elevator, they agreeing tc submit to the Flymn Graia snd
Feed Compeny the wearehouse receipts for the amounts loeded whigh
in turp were to be cancelled by cur Registrar iu st, Louis. It
being thought advisable to have &8 from your offiece én
this phase, decision was withheld uniil a conferende could be
had with your office, this beins accomplished Cetober 10th with
your Mr, Reagan, who advised an opinion could not be given with-
out a written request, although the necessity for prompt action
was stressed beeause of possible deterioration of the grain,

e -1d however atate the matter should be pleced before the
eircuit sttermey of t, Louis. This was done the efternoon of
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Cetober 10th, and resulted in our being referred to your
assistant Mr, J, E, Lennom in 5t, Louis, who upon explana-
tion o the oireumstanses wrote an cpinion, copy of whieh is
enclosed,

In line with ¥r, Lennon's opinion tue grain has been loaded
out and there are now warehouse receipts outatending for whioh
there is no grein in storage in the Central A, Flevator, and
with this in mind, “r, Lennon was agein consulted by our letter
of Cetober 19th in which was expressed our opinfon that the
proper procedure to take would be to make written demeand in
person on the Central A, Klewvator Co,, for the surrender of

the outstanding werehouse reeeipts for eansellation, Then if
they refused to do so, it would be negessary to start prosecu=-
tion under the itate "arehcuse law, Copies of our letter and
ir, Lennon's reply are enclosed, Ve are also enclosing copy
of a letter written by the Fidelity and Deposit Company of
Maryland to our Mr, Newell in 5%, Louis, ziviang their eonsent
to the disposel of the small amount of grain left in the elevater,
after all posaible delivery had been made on outstanding ware-
house receipts,

In accordanee with the fourth end fifth psragrephs of Mr,
Leanon's letter of October <3rd, I am submitting the faeta in
this oase, and will apprecinte en opinion regarding prosecution
and all possidble phases entering inte it whieh would influence
our poliey in handling this perticular mstter, I bdelieve the
important facts have been covered, but please eadvise if addi-
tional information is neceasary,"”

Re 8, Missouri 1929, Seetion 13344 provides ss Tollows:

"See, 13344. Receipts - fraudulent - penalty,==iny warehouse-
man or elevatore-msn of any publie warehouse or publie elevator
created by thies article, or employe of such warehouse or elevator,
or owner or maneger comnedted with sane, or any other persen

who chell be guilty of iseding any werehouse or elevator receipt
for any property not eetually in such warehouse or elevator at
the time of issuing sueh reeeipt, or who shall be guilty of
issuing eny werehouse or elevetor receipt in any respeet fraudu-
lent in its charecter, either as to its date or the guantity,
quality or inspeeted grade of sugijproperty, or who shall issue

a duplicate receipt without marking the same ‘duplicate', or

who shall forge the registrar's nmme %0 an original or duplicate
warehouse or elevator reeeipt, or who shall revove any property
from such warehouse or elevator exeept to preserve it from fire
or other sudden denger, without the return and cancellation of
eny and all cutstesnding reseipts thast may have been issued to
represent sueh property, shall, when eonvieted thereof, be guilty
of a felony, and in addition to other penslties preseribed by

this article, may be punished by imprisonment in the penitentiary
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for not less than two nor more than ten years,"

The above statute is self-explanatory, and, as we understaand your
letter and request, the transmetion referred to in such letter and reguest
mst be covered by such statute bhecsuse, as whll be observed in the above
atatuse, a definite fraudulent intent is not made neceesary for many of the
violationz defined by such statute,.

seetion 135354 provides as follows:

““es, 13354, Varehousenan or elevatoerman - prosecution ofe
Guty of proseeuting attorney,e=In sll erimicel prosecuiions
azainst a publie warehouseman or public slevetormen for the
violetion of any ¢f the previsions of the ertiele, it shall bve
the duty of t'& prosecutirg attorney of the county in which
such proseecution 1s drousht, or if in the city of %, Louis,
the duty of the prosecutins attorney of =aid eiiy, te prosecute
the same to a finsl lssue in t e peme -f and on beislf of the
people of the state of Jissouri,”

‘ectior 12309, whieh deals with tnhe duties of tlie rerehcuse Commissioner,
provides in part cs follows:

"® ¥ " herevar it chall ccme to his knoxledge, or ne aheil
heve reason 10 believe thel any lasw governing tie publie ware-
houses or slevators of this stete under this article is being
or has beer viclated, he ahall cause to be prosecuted or uvro-
sgoute =sll persons guilty of such violation,* * *"

seaetion 13373 provides as follews:

"ane@, 15373, Attorneyegeneral and prosecutiz. ettorneyeduty

0fe== ]It shall be the duty of tho attorney-general aud tne state's
attorney in every ccunty, if in ceses brought in 9t, ieu's, the
state'a attorney for oaid eity, er on tie reguest of said
comrissioner to institute sné prosecute any o~d all suits or
proceedings whieh they or either of them shall be direeted by
saié commissioner tc imatitute and prosecuts for & viclation of
thia article or any lew of this state concerning public ware-
houses or -ublic elevators as constituted by this article, or
the offieers, employes, owners, operators or egerts of such
warshouses or elovaiors,”

Ve believe that the answer %o your inguiry is found in the above
statutes, Thus, by “eetion 13369 it is made the duty of the cammissioner to
investigete vielations of the statutes respecting imnspeetion of warehcuses
containing greain snd to "csuse to be proseecuted or prosecute sll peraoms
guilty of such vielation” whiech means that it would seem to be the duty of
the coumissioner to eall vioclations to the attention of the proper authorities
for prosecution, The proper muthority for prosecution by Seetion 13354 would

be the prosecuting attorney of the county im which the prosecution is brought
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and perhaps under Seetiom 13373 of the Attormey OCeneral.

It is our opinion that, on our understanding of the facts that
varelouse reg¢eipts were issued without the property sctually being in the
warehouse, or that property wes removed without return and caneellation of
such regeipts, that either of euch acts would smount to a viclation of
seetion 13344 which provides that sush viclations are felonies punishe
eblc by imprisomment in the penitentiary umder Section 13344, and tiat the
yroper authority to wham sueh violation should be reported would be the
Prosecuting Attorney of the county where the prosecution 19 to be inatituted,
or the Attorney General, and timt it would de the duty of the Varehouse

Commissioner to make sueh repors,
Very truly yours,

EDWARD H, MILLER
APPROVED ASSISTANT ATTOREIY QRNERAL.

ATTCREEY GIIRAL.




