RELATING TO QUESTIUN, WHETHEKR PRESENT CIRCUIT CLERKS
MAY RETAIN FEES EARNED IN OFFICE AND APPLY T0 SALARY.

Y, /
Cireuts Clovk e _J

Steddard County
Bloomfield, iissouri

Dear Sir:

Your letter addressed to this department of date
ofﬁ:y“m. 1934 in whiech you state and ingquire as
fo :

"we are writing your office for an
opinieon upon the following state of faets:

The Cireuit Clerk of Stoddard County
together with hias deputy, are paid
upon a salary Lesis, and all fees earned
by virtue of his office are by law ree
uired to be turned over to the County
Hevenue accounty and hey logether
with his deputy, are in tura paild in
warrants dreawn upon the General llevenue
ageount of the Count)e

Stoddard County is in a very bad financial
condition, and ag a result taereof, the
warranis of steddard County conme a‘! large
discounts waen they can ve @old at all,
and they have just avout reached the point
vhere it is practically impossiuvle to sell
them, except 2t a very ruinous rate of
discount in the neighborhood of 40 to BOB
or moree

¥e desire to know, whether wmy deputy and

I may asply the fees enrned by wy office

in payment of our salariesy, and to acoept
warrants for that part of our salaries '
over and above the amount of fees earned by
tihis offices

ve will appreciate an early reply.”
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Section 11813 R. Se 1929 provides 28 followe:

“The sclary of the clerk, and that of
his deputies and assistants, shall be
pald out of the county treasury, in
monthly installments, at the end of each
monthes The aeccounts of all deputies

and assistants shall be stated in their
names, respectively, and the correctness
thereof shall be certified by the ofe
ficers, respectivel;, in whose employe
ment they aree The clerk and his de-
puties and assistants shall pregent their
accounts to the county court, and said
court shall draw {ts warrant therefor
upon the county treasurer, to be paid
out of any money available in the trea=
sury."®

Section 11814 Re Se 1929 provides in part
as followss

"It shall be the duty of the clerk of the
eireuit court to charge and collect for

the county in all cases, every fee accruing
to his office and to which he may be enw
titled, under the provisions of sections
11788,y 11787 and 11788 or any other statute
exceptly esceeses: that he ghall file with
the county clerk a report of the fees
aceruing to his officey, and that it shall
be his duty wpon the tiling of said report
to forthuith pay over to the county trea=
surer all moneys collected by him during
the month and required to be shown in

such monthly reporteccececss”

Section 11816, HeSe 1929, provides as follows:

"It shall be the duty of such elerk within
fifteen days (referring to the order proe
vided in secticn 11810) has been made to
pay over to the county treasury the amount
of money so ordered paid, and to take dupe
licate receipts therefor, one to be by

him filed in the office of the clerk of the
county court, who shall thereupon charge
the treasurer with the amount thereof

and if the elerk should fail to pay the
money so ordered into the county treasury,
the county court shall cause sult to be
£iled upon his official bonde*

Section 11817, ReSe 1929, provides as follows:
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*1f any clerk shall fail or neglect

to file such statement, o verified,
within the time in this article speci=
fied, he shall be deeued guiliy of a
misdeneanor, and shall be subject to bLe
indicted and tried inm any court having
erininal jurisdiction im such county,
and, upon convietion, shall be fined
in any sum not lese two hundred
and fifty dollarse”

Section 11830 ReSe 1929, provides as followas

"ivery person viclating the provisions
of this article shall be deemed guilty
of a misdemeanor, and, upon econviction
thereof, shall be fined for each offense
in any sum not less than fifty dollars
nor more than one thousand dollars, and
conviction thereunder shall work a forw
feiture of his offices."

The above statutory provisions while repealed
in session of 1933, they are still effective as to
circuit clerks unth the expiration of thelr present
term of office.

Section 11786 Laws 1933, page 389, provides
in part as follows:

"Provided further, that, until the ex=
piration of their present terms of :

oL
Section 11814 Laws 1933, page 372, provides

gaze
2w rovided
in part as follows:

-

"It shall be the duty of the clerks of
all courts of record to collecty 4in all
cages, every fee accruing to their
officeecs...and quarterly such clerk
shall pay inte the county treasury the '’
amount of any fees eollected in excess

of the sums permitted to be retained

for services and of deputies and
mkdtotoooﬁ

It will Dbe observed that thue work “shall"™
used in the sections Re S. 1929 Supra. is a word
of command, imperative, and leaves no diseretion
in the matter. The word *“shall* will be presumed
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to be used in the sense ss indicated unless something
in the character of the statutes or the sudbject to

which it relates, or in the contents, show that sueh
could not have been the intention of the legislature.

In State ex rel Stevens ve VYurderman, 29056
H.:; le co 588, the ecourt in construing the word “shall"
das

“Usually the use of the word "ghall" ine
dicates a mandate, and unless there are
other things in a statute it indicates a
mandatory statute. Lspecially is this
true in a statute calling for strict cone
struction.”

From the above guoted statutes of 1929 relating
to eircuit clerks, we find that they employ the word
"shall” with reference to their duties as to fees
collecteds It is t.erefore our opinion that circuit
clerks can not retain any part or portion of fees
earned and collected by them in thelir respective offices,
in payment of their respective salaries, until the
expiration of their present terms of od‘iu. but shall
be paid in the seme manner and to the same extent as
provided in the said statutes of 1929, however, after
the expiration of their present terms, then they
retain fees, w to amount of their respective T
and pay of deputies and asaistantse

It is also the opinion of this department that
the Lave 1833 are now effective as they relate to de-
puty eircuit clerke, and that the respective circuit
elerks may retain out of fees collected, not %o ex~
ceed the salaries of their deputies and assistants,
snd apply the same to the salaries of said deputies
and aseistants, and pay the execese if any into the
county treasurys

Respectfully submitted,

NN £ P -7 VY- S—

Assistant Attorney-General
APPHOVED s

Attorney General




