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May 25, 1934,

ion. %alter ¥, Hilbert
Prosecuting Attorney
wewls County
sonticello, Missouri

Dear {ir, Hilbert:

Un May 7th, 1954, you wrote this office as follows:

"Flease give me an opinion on the follow-
ing state of facts and the law applicable.

The city Hizh Sehool at Canton, Hissouri,
has established the tuition for non-resi-
dent pupils at $60.00 per year which they
claim ies the actual per capita coat of
instruction in this school. Pupils from

an outlylng country district attended

Canton Hizh School the school term of
1935-1934. The distriet in which the

puplls resided pald to Canton High School
the sum of §10,00 per pupil for the instruc-
tion received by their pupils. The state
allotment was less than the $50,00 remain-
ing due the Canton School as tuition on each
pupil in question,

Are the parents of the pupils in guestion or
the Sehool Listrict in whieh the pupils
reslide or both the parents and district
liable for the difference between the amount
actually paid by the state and the sum of
+50,00,%
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To which, on May 17th, we advised that there was pend-
ing before the Supreme (ourt of #issouri the case of State ex
rel., Mlldred Burnett, Relator, v. School Distriet of City of
Jefferson et &l., Hespondents, in which the identical guestion
you requested an opinion concerning was before the court, and
our refusal to further express our views because of its atatus.

The Supreme Court of Hissouri, en Banc, on this date
rendered its decision in the above case orderin; that its
peremptory writ of mandamus iasue against the respondents,
and in its opinion held that a school district receiving and
accepting state ald could not charge non-resident pupils any
tuition, whether in the form or gulss of an incidental fee
or otherwise,

State ex rel. iiildred Burnett, Relator, v. School
Diatrict of City of Jefferson et al., Respondents, No. 33454
(Not yet reported) was "an original proceeding by mandamus
to compel the School District of the City of Jefferson and
its officers to admit H#ildred Burnett as a pupil in respond-
ents* h1§h school without the payment of tultion by her or her
parents,

The court in ite opinion stated that relator was a minor
between the sages of slx and twenty yesars; was a resident of a
common achool district which maintained no high achool or
classee beyond the eighth grade; that she completed the course
of study provided in her dlastrict and was fitted in every way
to enter and pursue the course of study provided in respond-
ents! high sghool; that the high school maintained by respond-
ents was in an adjoining county and the most convenient for
relator to attend; that respondents exeluded relator because
she or her parents falled to pay a §3.00 per month incidental
fee,

The eourt in its opinion said:

"The controversy in this case hinges upon
the meaning and conastitutionality of
goction 16. As enasted in 13931 (Laws of
Missourl, 1931, pp. 343, 344) this section
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is as followe: (Then the court here
quoted Section 16)

i % s W R W W

"Counassl for respondents contend that
under the law the Jefferson City School
District may admit non-resident pupils
and preseribe a reassonable tuition fee
to be pald by them, It appears from
the pleadings that respondents, proceeding
on this theory, when advised that under
the appropriation made by the General
assembly for the school year 1933-34 the
amount received per noneresident pupil
would be approximately £12.80 instead of
$50.00, levied an aasessment of $3.00
per menth on each non-resident pupil in
lieu of the deficit of approximately
#37.50 in the state's ap.ropriation.

"The above contention 12 based on the view
that the provision in section 9807 R. 3.
1929, that a school board 'may admit pupile
not resident within the district, and pre-
seribe the tuition fee to be paid by the
same’', applies to reapondent school district
notwithatanding the subsegusnt enactment
of Section 16, supra.

"It mey bes here cobssrved that for the purposes
of this proceeding the three dellayr charge
designated by the board as an ‘incldental
fee! should be regarded s a tultion fes.
it was to be paid by each non~resident pupil
a8 a condition precedent to admittance, amd
counsel necessarily treat the charge as
tuition when they seek to defend the corder
by invoking the above gquoted provision of
section 9207,

oW R O# O * B ow ¥
"However, the act of 1931, of which seection

16 i3 a part, still in furtherance of the
same mandate 'made quite a change in the
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method of distributing the state sechool
fundst!, (State ex rel. Iist. of Kansas

522). Equalization and teacher and attend-
ance ajlds were substituted for certain aids
provided in the old law. (Ses. 13 of the

act of 1931, Laws of Missouri, 1931, p. 340),
Other and additional forms of state support
were provided by the new law, and it appears
from the pleadings herein that respondent
diatriet is receiving state support. ¥Nore-
over, scotion 16 of the new act provided a
completes asheme for payment of the tuition
of qualified nonurangienf pupils, carrying with
it the plainm impliecation that sush puplls
should be admitted by school districts receiv-~
ing state support and that tultion should not
be charged therefor except as rovided in the
act, I1If under the old law, which afforded
less state support, the General iAssembly sew
it to limit the power given school boards
under section 9207, 3. S. 1929, by compelling
the admittance of non-resident pupils by
districts receiving such support, it is un-
reasonable to suppess that larger state support
would be given with the intention of imposing
no limitation whatever upon this power, The
legislative plan to further state-wide
tgratultous instruction' by the coordination
of state agencies would come to naught if
distriots could avail themselves of atate
support and at the same time refuse to admit
non-resident pupils coming within the purview
of the plan or ignore the provision therein
for payment of their tuition,

WO W M W W W oW W

"A complete scheme for the payment of the
tultion of non-resident pu %is thus having
been provided In thée hew IAWWS CAnnot escapd:
the conclusion that it was intended to be
exclusive, and that b, accepting state support
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respondents must be deemed to have

urrendered the power to charge tultion
iﬁ sny otber way. !uﬁﬁi&acor%ﬁg

aufi%l With respect to asdmittance of
non-resldent puplls and payment of thelr
tultion the provisions of old section
9207 and the new law are inconsistent and
the letter must prevall,

"The above interpretation ls in harmony
with sbove mentioned Sectlion 1, Article
XI, of the Constitution of Mlssouri, # %
State agencies set up to accomplish thils
high purpose are necsssarily coordinated
to that end, and legislatlon designed to
distribute the burden and promote the
efficlency of 'gratultous Instruection'
smong the verious subdlvislions of the
state should be liberally construed in
furtherance thereof, # # i &% # @ &,

The court then took up the constlitutionality of the
qusestions ralsed by respondents, holding that Section 16 did not
violate Section 1, l4th Amendment of the Constitution of the
United States, and article 2, Section 30 of the Constitution
of Migsouri, seying:

Wi %o o owo¥ B % % % % % % Compliance
therewlth is merely a condltlon precedent

to state support which the district may
avold by falling to apply for and recelvs
such support. Acceptence of the plan

belng voluntary on the part of such district
its operation can not be regarded zs a
takiﬂg of property without dus process of
low."

The court alsc held that Section 16 was not violative
of Section 3, Article X, of the Constitution of Missouri,
which provides, "Texes may be lévied and collected for pudblie
purpcoses onlys They shall be uniform upon the same class of
subjects within the territorlsl limita of the suthority levying



non. llltrl' Voe dilb‘l’t "6" }"“y 26. 195‘.

the tax, and all taxes shal! be levied and ecocllected by
general law,”; having thias to say:

"Under the act of 1231 no finda cerived
from taxat:on are to be paid over to

the qualified non-re:ident atiending
pupils or use: for their support, Such
funds are to be used only for the ;ur-
pose of affording them 'gratuitous
instruction', which is strietly e publis
puUrpoze. The objection appears to be
without merit and it is overruled,"

The court further ruled that the title to the new law
of 1831 ¢id not violate 3setion 28, article 1V, Constitution
of xism.uprl, In that 1t contained more than one sudject and
subjects not clearly eipreded therein, citing the case of
~tate ex rel. ishool 'fetrict of Kansas City v. Liee, 66 5., ¥,
(2d) 521 (io. Jup.), saying:

“This question as to the constitution-
ality of the act is also ruled against
responadents,

“For the reasons above stated p.rtnptnr:
writ of mandamus should is:uve againat
respondents, and it is zo ordered,"

The. opinion was written by Honorable Frank 3.
Atwcod, JHJ&., and was ooncurred in by all the Judges, excepnt
Judze Zllison, aisent,

The above case clearly and completely answers your
quentian and 1a in accord with previous opinions rendered b;
thiz [ epartzent on the same subject, coples of which were sent
you 1n our letter of kKay 17th.

Youra wvery truly,

James L. idornpostel
APPHOVED: : . Assistant ittorney-isneral,

EeKITTHICK
crney-deneral
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