
H3CvRDER OF DEEDS: It i s not lawful for parties t o nominate 
a candidat e for office at this time . 

October 5, 1934. 

Hon. T.J . Harper, 
Prosecuting Attorney, 
Galena, Missouri . 

Dear Sir: 

This department is in receipt ot your letter of 
September 4, 1~33, which is aa t ollowa: 

n1n as much as a compl i cation has 
arisen relatiYe to t he a ction of the 
Republican Committee in nominating a 
person to be pl aced on the ticket 
tor Recorder ot Deeds in this and 
other south Missouri counties tor the 
comi ng election, when i n tact all par­
ties nominated a candidate tor Circuit 
Clerk and Ex-otticio R~corder or Deeds 
as the law directs in counties or 
20,000 or less, 1t ••••• that in an­
ticipation ot a hearing or t he court 
on the law in question, t hey are trying 
to take the 'bul l by the horns ' as we 
might say and place a man in noaination 
at this time when no Tacanc7 occurs. 
s o I would ask the question and your 
opinion on the l aw . 

Is it lawful tor any part7 to at thi s 
time n.minate and place on t he ticket 
tor election in the t all elect ion tor 
Recorder ot Deeds and it after the 
election the law should be held uncon­
stitutional and the person elected an4 
co.miasioned aa Circuit Clerk and 
Recorder? Would t he7 pol4 or what would 
be the condition ot the ottice! 
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I. 

It appears that many officials in the Y&rioua counties 
of the state haYe the impression t hat the l egislative acta of 
1933 consolidating the orttce ot cirou1t clerk and recorder ot 
deeds in counties of leas than 20,000 inhabitants are unconstitu­
tional. we will not undertake to peas on the constitutionality 
of the law and tor the purposes of this opinion will assume that 
it is constitutional . 

Section 11526, Laws ot Mo . 1933 p . 360 is as tollowa: 

"There shall be an office ot recorder 
1n each county in the state containing 
20 , 000 inhabitants or aore , to be 
styled, ' The office of the Recorder 
ot Deeds . " 

section 11554, Laws of Mo. 1933, pase 361 is aa follows: 

"That in the event any persctn has been 
elected or may hereafter be elected 
to the office of recorder of deeds in 
o county in which the otfioe is a sep­
arate office at the ti of such election, 
such office shall r emain a separate of­
fice tor t he entire term for which such 
person has been or may be elected. " 

We shall not deal with t he other seotiana aa they pertain 
to consolidation in counties of more thaa 20 ,000, and aa your 
county, namely, Stone, is leas than 20,000, the two above sec­
tiona are applicable thereto. 

Section 10249, R.s . o. 1929 pertains to the duty of the 
county clerk in regard to publieh1n8 the names of the ftrioua 
candidates and offices to be fi l led and is as followa: 

"At least elven days before an 
election to fill any public office, 
the clerk of the county court ot 
each county shall cause to b~ pub­
lished in t wo newspapers represent­
ins each of the t wo maJor political 
parties, if such there be, and if not , 
then in t wo newspapers, or if there 
be only one newspaper published within 
the county then in auch newspaper, 
the nominations to ottice certified 
to him by the secretary of sta t e , and 
also those filed in his office. He 
s hall make two such publications in 
each of auch newspapers before the 
el ection, one o't which publica tions in 
each newspaper aball be upon the last 
day upon wh1oh suoh auoh nenpaper ia 
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issued before the election. Pro­
vided that no higher rates shall be 
paid per inch th~1 is provided by 
s ection 1377S, Chapter 114, R. S. 
1929, as amended." 

we call your a ttention to the fact t hat in all probability 
the County Clerk of your county did not include in the notice 
under said section t he of f i ce of Recorder or Deeds due t o the 
tact that sections 11526 and 11528, B. S. Mo. 1929 and other sec­
tiona had been repealed b7 the last legislature and the new 
sections, quoted supra, enacted in lieu t her eof. Therefore , ther e 
is no office of Recorder ot Deeds existing after January 1 , 1935 
and no notice has been published stating t hat nominations are 
open for thia particular office. 

CONCLUSION 

It is t herefor e the opinion of this department that it 
would not be lawful or ot any force or ef fect tor either or both 
parties to noainate candidates at t his time for t he of fice or 
Recorder of Deeds ot Stone County. 

We do not pass, nor do we expr ess an opinion, as to the 
constitutionality or t his law for the reason t hat every reason­
abl e presumption should be indulged in favor ot t he constitution­
alitT of an act of the Legislature . A settled rule of construction 
on this point has been uniformly declared by t he eourta ot this 
state to be that a statut e will not be declared i n conflict with 
t he Constitution where by adopting another equally admissible 
construction its const itutionality can be upheld. 

APPROVED: 

ROY licKifTBICK, 
Attorney General 

RespectfUlly submitted, 

OLLIVER W. NOLEN, 
Aaaiatant Attorney General 


