TAXATION: ©City Collector entitled to two per cent ccmmission on
delinguent tax collections.

April 9, 1934.
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Hon. H. H. Harris, Jr.
City Attorney

Bank of Saline Bldg.
Marshall, Missouri

My Dear Mr. Harris:

Acknowledgment is made of your request for am opinion
of this office on the following matters:

] am writing in regard to Taxation and Revenue
Relating to collection of delianguent and back
taxes, and providing for foreclosure, sale and
redemption of delianguent property--as was
passed by the Fifty-seventh General Asseambly.

First, please advise ae as to whether or not
this is mandatory witn Citles of the third class.

Second, Section 9968 (Fees of Collector) sets
the rate at 3% for collection of deliaguent
taxes. Our City Collector gets 4%, Will the
ordinance have to be changed in regard to per
cent collected?

Third, section $853 (Shall record delinguent
tax property) (page 438 of 1633 laws) secnms

to be in conflict with the same section passed
by the same assenbly and printed on page 465

of the 1933 Lawe, Flease advise me as to which
one to follow or can they be reconciled.

Furthermore, does the last Session Act passed
just recently in regard to the remission of
penalties and interest effect the sections
plll;glﬁl page 435 and there after of the Laws
orl .#...l
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Ve shall deal with your inguiries in the order above
set out,

#e have heretofore held in an opinion to the Tax Commission
of this State, that under the procedure as established by Senate
Bill 94 it is mandatory upon the Collector to subject to sale all
property upon which there remain delinguent and unpald taxes. This
conclusion is inescapable when considering the obvious purpose of
this new delinguent tax lav, 80 that you may be advised as to the
bpasis of this decision ]I herewitn forvard you a copy of the pertin-
ent part of that opinion.

1I.

DLLECTOR EN' LEL O ) PER
CRT COMMIBSION ON DELIRCUENT TAXES

Section 9969 Laws of Missouri 1933, p. 428, reduced the
commission allowed Collectors for the collection of delimguent
;lxll from four per cent to two per cent. This section reads as

ollows:

"Fees shall be allowed for services reandered under
the provisions of this article, as follows: To
the collector, except im such cities, two per
cent on all sums colleoted; 4in such ecities, two
perceat on all sums collectec--such per cemnt to

be taxed as cost amnd collected from the party
redeeming. To the county coll.ector, for record-
ing the list of deliaguent land and lost, twenty-
five cents per tract, to be taxed as cost and
collected from the party redeealng such tract."

It 18 entirely probable that the city ordinance referred
to ia your inquiry was enacted in conformity with the state law upon
the subject, i, e. &t the time the ordinance was pascsed the state
law provided for a four per cent commission. However, the state

law being changed, it would be in order to amend the city ordinance
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to conform to the state law., It ie the recognized rule in this
state that c¢ity ordinances must be consistent with the federsl
and state constitutions and the statutes on the subject. 1In the
case of ¥Woed ve. Kansas City, 162 Mo. 303, the Court comsidered
an ordinance providing that no notary public fees should be
received by any clerk in the oity treasurer's office except such
a8 were turned into the credit of the gemeral fund of the city.
The Supreme Court states the gemeral rule, 1. ¢, 30%:

% * + *HBut the power to enact ordinances

by defendant city can only be exercised
within the limite of its charter, and in
harmony with the Comstitution and statutes
of the State. (Town of Paris v. Gr 33
Mo. $4.) 'In thie couatry, the courts have
always declared that ordinances passed in
virtue of the implied power, must bDe reason-
ably consonant with the general powers and
purposes of the corporation, and not incon-
sistent with the laws and policy of the State.!

® & = a0

In thie case the Court held the orSddance vold and
.t.t.d. 1. Ce uo‘

s & * *The ordinance provides that no feecs
shall be received by said notary except such
as are turned imto the city treasury to the
credit of the general revenue fund of the eity,
while by express provision of the statute he
is entitled to charge and receive for his
services the fees thereim prescribed. 1%,
therefore, seems impossible to concelve of an
ordinaunce which would in its effect be more
direetly in confiict with the statutes referred
to than this one.* * * *#

In the later case of St.Louls vs, Dreiscermer, 243
Ho. 317, the rule is again applied, 1. c. 332:

sTower Grove Park is a bemefaction of Heamry
shaw. 1t was coreated and is governed by statute.
{Laws 1887, pp.173-175.) It is not under the
gontrol and supervision of the park commissioner
of 8t.Louis. (Charter of St.Louls, art. 6, Sec.

1). 7To protect it from contiguous nuisances
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enumerated therein, an act of the Legisla-
ture has been enacted forbidding their ereo-
tion within the limits of one guarter of a
mile in any direction from the exterior lines
of the park. (Laws, 1871, p. 189, sec. 1.)
This c¢ity ordinance includes five of the
callings wentioned in the legislative act and
sixteen other callings not referred to in the
act, and probibits the existence of any of
the occupations described in the ordinance
within a radius of eix hundred feet of Tower
Grove Park. As far zs the ordinance is in-
consistent with the act it 18 invalid, since
all ordinances of the city of St.Louls must
conform to relevant state laws.® * = #*¥

We apply this rule in this case upon the presumption
that your city ie not operating under any special charter grant-
ing the city the exclueive control of fees and commisesions, to be
paid the collector and assessed against delinquent taxpayer., If
your city is oper-ting under such a special charter the foregoing
rule would not necessarily apply, as special charters are construed
t0 be special laws and thereforgexceptions to the general laws on
the same subject.

It is the opinion of this office that your charter
provisicn allowing a different rate other than that established
by the state law would be im coanflict therewith and should be re-
vised so ss to c.uform with the state law, absent special charter
provisions hercinbefore referred to.

II1I.

SECTICN 9852 p. 428, LARS OF MISSQUEY
1933E SUPLRSEDES SECTION 9853, page
'l T e

——

_ We have herctofore held in an opinion to the State Tax
Comsiseion of ti is State that the purpose of House Bill 44 found at
page 465 Laws of uissouri, 1933, was to provide that thne Prosecut-
ing Attorney of Greene County act as delinquent tax attorney and
that after July 24, 1833, Section 5962 as coantained in Secunate Bill
4 superseded Seotion 5953 as contalned in House Bill 44 for all
other purposes. e are herewith enclosing to you a copy of the

pertinent parts of our opilanion to the Tax Comuission covering this
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pnrticulnr point and trust that these satisfactorily anewer your
inguiry.

iv.

From your last iaguiry we are unable to deterzine
the remission statute to which you refer. There were two remission
statutee passed at the extra session, one of them Semate Bill #40,
whiéh expired January 1, 1934, the other, House Bill #1234, which
is a pernanent measure. We have recently issued an opinion to
the Comptrollier's Office of the City of St.Louls dated April 4,
1934, expressing our views upoa this enzctment. We trust this
covers the problem with which you are confronted.

Respectfully subaitted,

HARRY G, WALTNER, JR.
Assistant Attorney Gemeral.

APPROVED:
ROY MeKITTRICK,

Attorney General.

HGH Ny
Encls.




