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April 6 , 193 4 . 

Hon . c.c. Hayward, 
Representat1Te Shelby County. 
Shelbina, Missouri. 

Dear Sir: 

This department acknowledges receipt ot your letter 
ot April 5 wherein you request an opinion regarding three 
Questi ons pertaining to school elections . Your letter is as 
follows: 

"I would appreciate it very much 
it you would render an opinion on 
the following questi ons: 

(1) Who are regularly qualified 
Toters i n an annual school election? 

(2) What a r e the r egulations and 
conditions under which school elec­
tions are held , by wham conducted, 
how are the judges appointed , place 
ot voting, etc . ? 

(3) Can residents who a~e county 
indigents, i.e., persons receiTing 
assiatance, aid or contributions 
tram the county legally vote'" 

I. 

The ieraona qualified to Tot e at the annual 
elec Ion ot school !!rectors and school 
~ropoaltlona should po!seaa the same quali­
. 1cat1ona as the persona teiidtted to vote 
in the county and state e ectlona. 

·-:e s hall, proceed to answer your oues tiona in the 
order presented, the tirat one being "who are r egularly qualified 
Toters in an annual school election? 



Hon. c. c. Hayward -2- April 6, 1934. 

lee. 9287, R.S. Mo. 1929, Art . 3, Chap. 57 under the title 
of"Laws Applicable To Cammon Scboola", provides as follows: 

"The government and cont rol of the 
district shall be Tested in a board ot 
directors composed ot three members, 
wbo shall be ci tizens of the United 
States, resident taxpayers of the dill­
trict, and who ahall have paid a state 
and county tax withi n one year next 
preeedins hia, her or t heir election, 
and who shall haTe resided in t his 
state t-or one year n•rt preceding his, 
her or their election or appointment, 
and shall be at leaat twenty-one years 
ot age. Sai4 director• shall be chosen 
by the qualitie4 voters ot the district 
at the time and in the manner prescribed 
in sect i on 928S ot this article, and 
shall hold t heir ottice tor the term of 
three rears, and until t heir successor• 
aro elected or appointed and qual1t1e4, 
except those elected at the fir s t annual 
meeting held in t he district under the 
provisions of t his chapter, whose t erm 
or ottice shall be tor one, t wo and three 
years, respective17. A qualified voter 
within the I!leaning of this chapter shall 
be any person who, under the general laws 
ot this state, would be allowed to vote 
in the county for state and county offi­
cers, and Who shnll have r esided in the 
district thirty days next preceding the 
annual or special meeting at which he 
otters to vote.• 

we call your attention to t hat portion ot the statute above 
quote4 which atatea •a qualified voter within t he meaning ot this 
cha~ter shall be any peraon who, under t he general laws of this 
at•te , would be allowed t o vote in the county tor state and county 
Qtticers, and who shall have resided in the district t hirty days 
~ext precedi ng the annual or special meeting at which he otrers to 
vote. • Although the above section is under t be laws applicable 
t o,common schools, your questi on deals with t he quall:t'ioations ot 
$ ~oter in otty, town an4 consolidated school districts, and the 
tact that the statute uses the expression •within t he meaning ot 
this chapter", it is applicable to a qualif-ied voter in a city, town 
or consolidated achool e1ect1on in as much as Chap. 57 also includes 

, I city, town and consolidated school elections . It i s further appli-
1 cabl e t o s ees . 9:!28 and 9341, Laws or uo . 1933 , Which will be set 

out under your Question 12. 
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lla"fiBC de~•l"Qltn .. \)y ~. 918?, supra, that a person to be 
qual1t1e4 to ..-ote 1n the annua.l school elections should have the 
.... qualifications aa a voter in the county and state eleotiaa., 
we aust lo•k ~or the quallticationa of auoh voter in the county ant , 
atate eleetian•. Sec. 101,8, R.S. Ko. 1~21 aets out the ,ual1f1oa- \ 
tiona ant ia as rollowa~ 

•!Te!'J' male ci tit:en or the l»l1te4 s tatea 
uct eYerJ mal• peraon ot foreign birth 
who may have declared h1a intention to 
beooae a citizen of the United states 
aooording to law, not lese than one year 
~tor moTe than f1 n Jeara before he offer• 
to vote; ·who is over the age of twenty-one 
years, poaseastng tb.e following qualif1 ca­
'iona, shall be ent1 tled to vote at all 
elections by the people: First, be shall 
have r esided in t he sta te one year imae­
d1ately precedinS the election at which 
he oft~ra to vote; second, he shall have 
J-ea1de4 in t he county; c ity or ton 
where he shall otrer to vote at least 
sixty days immediately preceding the 
el.ection; and eaoh voter shall vote only 
tn t b e t ownship in whi oh he reside·a, o• 
it in a town or city, then in the election 
district therein in wh10h he reaidea: 
Provided, however, that no ott'ioer; aol.di8l" 
or maf'ine in the r egul-ar army or naTy or 
t~ United Stat es; shall be entitled to 
YOte at any election in this state; and 
p!'o'fided further, that no parsou -.,htle 
~t at any pporhouae or other aaylUJR 
•' publ 1c exp•nae; except the soldiers' 
haae at St • J~es and t he conte4e~te home 
at H1gg1nJ.villt·, .nor whi l e cont'ine4 in any 
publio pr.faon, ah~l be entitled to vote 
at any election under the laws ot t his 
atate; nor shall any person convicted ot 
relony or other infamous c~ime; or ot ·a 
misdemeanor connected with the exercise 
ot the right or suffrage. be permitted ~~ 
•ote at any election unless he shall haTe 
been $I"&n~.ed a rtlll pardoll; and artet" a 
aecon.~9DV~ct1on ot fel~ny or other i~­
famoua crLme , or ot a misdemeanor connected 
with the exerceise ot the right or aurtrage, 
he shall be forever excluded from ~oting." , 
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CONCLUSION 

According to Sec. 10178, supr a , a person qualified to vote 
in an annual school election in city , t ol'fD and consolidated school 
districts should pos sess the tollowing qualifications, and no 
others: 

(1) 

(2) 

(3 ) 

(4) 

(5 ) 

( 6) 

He shall reside within the State one year 
immediately preceding the election ; 
He shall reside in t he county, city or 
town sixty days i mmedi ately pr eceding t he 
election; 
He shall vote i 1 the town or cit7 in 
which he resides; 
I f an orticer, soldie r or marine in t he 
Army or Navy ot the u.s. he shal l not be 
entitled to vote; · 
He s hall not be entitled to vote while 
kept in any poorhouse or asylum at public 
expense, except soldiers' homes; 
He sha~l not be entitled t o vote it con­
victed ot tolony or other infamous crime. 

There seems to be no qualifi cat ions as t o property or the payment 
, ot taxes . 

II . 

Laws ot Uo. 1933, p . 381, Sec . 9341 
prescribes \he maDDer of CODductlns 
eiectlona In citrA town and con­
aoildatid school lsirlo£s. 

Your second question asks "what are t he regulat i ons and con­
ditions under which school elections are held, by whom conducted, 
how judges are appointed and place ot voting". Sec . 9341, R.s. ~o . 
1929 was repea led and a new section known as Sec . 9341, Laws of Vo . 
1933, p . 381 enacted in lieu t hereof, which ls as follows : 

"The qualified vot ers ot such t own, city 
or consolidated s chool district shall vote 
by ballot upon all questions provided by 
l aw t or submission at the annual school meet­
i ngs , and such election shall be held on the 
tirst Tuesday i n April ot each year, and at 
such convenient pl ace or pl aces wi t hin the 
district as the board may designate, begi nning 
a t 7 o 'clock A.M. and closing at 6 o'clock 
P.M. ot said day . The board shall appoint 
three judges o~ elect i on tor each voting place, 
and sa id judges shall appoint t wo clerks; said 
judges and clerks shall be sworn and t he elec­
t ion otherwise conducted in the same manner as 
t he electi ons tor state and county officers 
and t he r esult t hereof certified by the judges 
and clerks to the s ecretary ot the board o~ 
education , who shall r ecor d t h e same , and, by 
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order or said board, shall issue certi.ti-
catea or election to th~ persona entitled 
thereto; and the results o.t all other 
propositions submitted must be report ed to 
the secretary of the board, andby him duly 
entered upon the district recorda. All 
propositions aub~tted at said annual 
meeting .a7 be Toted tor upon one and the 
aame ballot, and necessary poll books shall 
be made out and .furnished b7 the secretary 
ot the boardl ProTided, that in all citi es 
and towns haTing a population exceedins 
two thousand and not exceeding one hundred 
thousand inhabitants, in counties contain-
ins not leas thaa two hundred thouaand nor 
more than t our hundred thousand inhabitants 
according to the la s t national census, 
aaid elections may at t he option ot the 
board be held at the same time and places 
es the election tor municipal officers and 
in all cities and towaa haTing a population 
exceeding two thousand and not exceeding 
one hun4red thousand inhabitants in other 
counties. said elections shall be held at 
the saae time and places as the election tor 
municipal officers, and t he Judges and 
clerks of such municipal election shall act 
as Judges and clerka of said school election, 
but the ballots tor said school ele~tion 
shall be upon separate p1eoea of paper and 
deposited in a separate ballot box kept tor 
that purpose. Should such school district 
embrace territory not included in the limits 
of such city or town, the qualitied Toters 
thereof M7 Tote at such Toting precinct as 
the7 would be attached to, proTided the ward 
lines thereof were extended and produced 
t hrough such adjoi~1ng t erritor,r; Pro~ided, 
that i f ther e shall be any other incorporated 
cit y or town included in such school district, 
there ahall be at l~st one polling place 
within such other incorporat ed city or towa 
and said school election shall be conducted 
wi t hin the limi ts of such other incorporated 
city or towa in the same manner as hereinbefore 
proTided fo~ c ties or towns haTing a popula tion 
exceeding 2,000 and not exceeding 100,000 
inhabitants. All school districts i n cities, 
towns and Tillages in this state which are now 
or which may hereafter be under special charter 
shall hereafter hold their annual school 
elections on the r1rst Tuesday in ~pril, and 
t he members of the boards ot education now serv­
ing in such distri cts shall cont i aue to ae-.e 
until the rirst Tuesday in April next following 
t he expirati on of the terms tor 'Wh1oh the7 were 
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elected or appointed, and until t heir 
successors are elected and qualified." 

Section 9528, R. S. Mo. 1929 deals with the election or dir­
ectors in city, town and consolidated school districts, and provides 
as follows: 

"The qualified voters of the district 
shall, annually, on the first TUesday 
or April , elect two di-rectors, who are 
citizens or the United States resident 
taxpayers of t he district, and who shall 
have paid a state and county tax within 
one year next pr eceding the1r e1ect1on 
or appointment, and who shall have 
resided i n this state for one year next 
preceding t heir election or appointment, 
and shall be at l east thirty years or 
age, who shall hold t heir ottice tor 
t hree years and until t heir successors 
are duly elected and qualified; and .all 
vacancies in the board shall be tilled 
tor t he unexpired ter m." 

The two sections aboYe quoted, namely, 9341 and 9328, supr a , 
by their provisions determine that elections for directors and 
school ouestions and propositi ons shall be held on the same date, i . e ., 
the first Tuesday in April. 

The attitude or the Supreme Court on questions relating t o 
the conduct of elections is set out in the decision in the case of 
Nance v. Kea.rbey, 251 Mo • . 3?4. The Court said (l.c. 382, 383-584) : 

"It is right well in setting out to 
remind ourselves of same fundamentals, 
Yiz: While t ho right to vote is not a 
vested, natural risht in a strict sense, 

. yet it is a constitutional right in t hose 
citizens possessed or enumerated consti­
tutional qualifi cati ons . (Constitution, 
art . e, sec. a) . It may be regulated by 
statute but not lightly denied or abrogated . 
(Gass v . EVans , 244 Mo. l . c . 350; Bowers 
v . Smith , 111 ~o . l.c . 55). ' No power, 
civil or mili tary, shall a t any time 
inter:ere to preTent the free exercise of 
the right ot sutrrage. ' (Constitution, art . 
2, sec . 9). So jealous i s the law 1n t hat 
behalf t hat voters are privileged from 
arrest at, or going to or coming from t he 
polls except for treason, f el ony, or br each 
or t he peace. (Constitut i on, art 8, sec . 4 . ) 

* * * * * * "The very taproo~ and reason for. any elect ien 
at all among a free people, i s that the 
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the majority may rule; hence there are t wo 
main settled and uniform rules of int er­
pretation, thus: 

First: El ect i on laws mus t be liberally 
conatrue4 in aid of the right or suffrage. 
(State e x r el. T. Rough, 193 Mo . , l.c. 651 ; 
Hale T. Stimaon, 198 Yo . 134) . The whole 
tendenc7 of American authority is towards 
liberality to the end or sustaining t he hon­
est choice of electora. (Stackpole v . 
Hallahan, 16 ont . 40) . The choice of 
electors mus t be judici ally r espected, un­
leas t heir Toice 1.s made to speak a lie, or a 
result radically vicious, booause of a 
disregard of mandatory statutory safeguards. 

Secon4: The upper mos t questi on in applying 
statutory regulation to determine t he legality 
of Totes cast and counted is whether or not 
the statute itself makes a specified irregu­
larity fatal . If so. courts enforce it to 
the letter. If not• cour ts wi l l not be astute 
to make it fatal by judicial construction. 
(Gaaa v. ETana, 2~ Uo . l.c. 353; Hebl T . 
Guion , 155 Mo . 76). ' Such a cons truction', 
(says this court, speaking through Barclay, J., 
in Bowers v . Smith, 111 Mo . l.c. 55) 'of a 
law as would per.mit t he disfranchisement of 
l a rge bodtea of voters, because or an error 
of a single ot:ricial, should neTer be adopted 
where t he language 1n ques tion is f a irly sus­
ceptible of any other. (Welle T. stan~orth~ 
(1885), 16 Q. B. DiT. 245)' Aga i n (pp . 61-2J: 
' If the law itself declarea a specified it.eg­
ularity to be fatal, the courts will follow 
t hat command irreapectiTe of their Tiewa of 
the importance ot t he r equirement. (Ledbetter 
v. Ha~l (1876), 62 Ko . 422). In the absence 
ot s~ch declaration, the Judiciary endeaTor 
as best t hey may to discern whether the deTia­
tion from the prescribed 'orma ot iaw had or 
had not so Tital an influence on the proceedings 
aa probably pr evented a tree and tull expression 
ot the popula r will • If i t had , the irr egularity 
is held to vi t iate the entire r eturn; other-
wise it is consider ed immaterial .• 

CONCLUSION 

In view of s ec. 9341, supra, the regul a tions coTCri ng t he 
election shall be as follows: 
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(1) 

( 2) 

(3) 

(4) 

{5 ) 

The elect ion shall be held the first 
Tuesday in April ot each year; 
The pl ace of holding the electi on 
shall be at a convenient pl a ce or 
places within t he district to be 
designated by t he board; 
Voting shall be f rom 7:00 o'clock A. M. 
until 6: 00 o'clock P . t' . ; 
The board shall appoint three judgea 
ot election tor each voting place, and 
t he judges shall appoint t wo clerks; 
In all othe r respects t he election 
shal l be conducted in the same manner aa 
the elect ion for state and county 
officers, and t he results t here ot 
certified by t he Judgea and clerks to 
t he Secretary ot the Board of Educati~n. 

III. 

Persona kept in t he county ~oorhouae , 
or other lnstltutlon or asf tta at 

'Ruh11c e~pen .. are dlaqual1'184 to 
Tote a t sChool e1eotlona. 

e have partially, 11' not entirely, answered this question 
under the authorities cited in your ~ueation / 1. Referring to 
s ec . 10178, R. S. Mo. 1929, quoted under question Ql, you will note 
again t he qual1t1cat1ons ot a voter. One or the exceptions men­
ti oned in said section, and the only one which might relate to our 
oueation here is: "ProTided turther, that no person while kept at 
any poorhouse or other asylum at public expense, except t he soldiers' 
home at s t. James and t he Confedente home at Hi gginaTille ••• shaJ.l 
be entitled ~o Tote at any election under t he laws ot this state . " 

This portion ot t he statute is discussed in a dec i sion 
rendered in the case of Hale v. Stima ;n, 198 u:o . 134 . The court 
said (1.c. 159-161): 

"ln thia connection, it will be seen t hat 
the per son must be kept at a poorhouse 
or other asylum •l t public expense. And 
can i t be said, broadly and nobly, that 
old soldiers are kept at public expense? 
The dete~nation ot this case does not 
require an answer t o this question; but , 
in l eartng 1 t , matters and memories obtrude 
t hemselTes of no light significance . In 
t he f irst place, a consideration was paid 
t he State on the part of t he Woman ' s Relief 
Corps of t he Grand y of the 'Republic 
under t he act making the st . James Soldiers' 
Home a state institution. 

''** **** 
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The quest i on of 'public expense' must, 
furthermore, be Tiewed in the light that 
the privilege of a home 1n the eTening 
ot t hei r days , ot a chimney-comer, of 
a hearthstone (and t he right to vote) was 
bought and paid for with a great price by 
t he i nmates and their comrades in arma. 

o at this late day, in a piping time of 
peace, wi11 meaaure that price or care to 
bring it within the precision of a l ogal 
formula? Those mea and their comrades in 
arms, stalwart then, marched and counter­
marched, mined and counterJ"''ined, dug, 
starTed, froze, planned, dared and fought 
'hrougb four years of civil war under Lee, 
Johnson and s t onewall Jackson--under Grant, 
She rman and Logan. Some of t heir ccm.ra4ea 
pe rished in battle , on the lone picket, 
on t he long march, of wounds, in prisons, 
by burning r ever, by sickness ot soul, or by 
deaclly miaSlla . The grave s ince has swallowed 
up many a ga llaBt aurrt vor, hurried under 
t he sod by privations and exposures of war." 

CONCLUSI ON 

In vi ew of s ec . 10178 and t he decisions herein quoted, 1t is 
t he opinion of t his department t hat in order for a pe rson to be 
diaoual1f1ed from ~t1ng , it will be necessary for such person to 
be kept in a county poorhouse or other institut ion or a sylum at 
publ1o expense, but the tact that a person is receiTiAg assistance, 
aid , charitT or dole from the county, ci t y or state would not dis­
qualify t hat person from Toting. 

APPROVE> : 

OtN :AH 

'Rot ticHT·1'Rt ct. 
Attorne7 General 

Respectfully submitted, 

OLLiv ·~ W. NOL~N, 
Assistant At torney General 


