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TAXATIO 1*Taxvayer, throvgh his mistake, paying taxes on land which
he does not own, may not recover back sceh taxes vaid
voluntarily,

Mr. Will H. Hargus, , |
Prosecuting Attorney, ) '
Harrisonville, Miseouri.

Dear 8ir:

We are acknowledging reeceipt of your letter in .
whieh you inguire 28 follows:

"I would =vpreciste a ruling on the
following facte.

A hae paid drainage district tax on
three acres of land for a period of
fifteen years without nrotest, He
now learns th2t the land »nrior to the
drainage district tax was condemned
for road »urvoses and he has never
been the ommer of same., The tax
money which h=s been collected was
deposited in a fund to be used en-
tirely and excluesively for prineipal
and interest on the bonde of the
distriet and it hae all been exrended
for such payments.

Will you please adviee as to whether
or not A can set off this overvay-
ment of taxes agninet his current
taxes and future taxes?"

In 37 Cye. vage 1178, the rule regarding the
recovery of taxes paid voluntarily is stated as follows:

"Whatever may be the ground upon which
objection to a tax or to the assessment
of it may be made, 1t is a well settled
general rule that if the tax is paid by
the pergon assessed voluntarily and
without compulsion it canmmot be recovered
back in an aection at law, unless there
is some constitutional or statutory pro-
vision expressly or impliedly giving
him such right althourh the tax is paid
without compulsion.

A payment is voluntary, in the sense
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that no action liecs tc recover back the
aount, not only where it is nmade willinpe
ly =2nd without cobjection; but in all
casec where there is no compulsion or duress
nor any necessity of naking the pavment =8
a means of freeing the vperson or property
from legal restraint or the grasp of legal
rrocess, Hence a nayzent made in pursuance
of 2 bsrgaln or compromise between the
axpaver and the atate or municipality 1is
voluntary, and 80 is a payment of taxes
levied under a vold gtatute, since the
citizen should know that ite invelidity
ie a complete defenge and thnt he could
not be coerced into making payment, 9So
alsc where there has been no demand for
the taxes, no steps %taken to enforce them,
and no pressure exerted to compel thelr
payment, A payment made merely to save
the proverty from beinr retumed del in-
cuant is voluntary, and so is one made
to nrevent the anle of land for an 1llegal
tax, On the other hand, money illegally
exacted as a condition of redeeming lends
from tax-sale ie not paid voluntarily,
and a payment by 2 bank of illegal texes
upon the gharee of ites stock, without cone
sent of the owners, is not woluntary,

Taxee voluntarily peid under a nistake

of law cennot be recovered back, rhether
the mistake be as to the Validiiy of the
statute under which they ore levied, the
legal ity of the aseesament, or the legal
1i2bil ity of the person or vroperty, But
it ias sometimee held thst there may be a
recovery if the mistake is one of faeot
particularly If made by the reveme officers
in the form »f & stetement to the taxpayer
or in takins some official zotion on the
correctness of which the latter hae &
right to rely, although it is otherwiee
where the miafaka is mode by the taxpayer
himeelf, and iz the result of his negleoct
of some legal duty, or where the faots
which would have shown the mistake were
within his own possession or within hie
reach,®

In Yathews v, The City of lensae, 80 Vo, 278, our
Supreme Court hae the following to ssy about the recovery of
toxee pald by the miatake sf the taxpayert

8inder the statute then in force the aceess-
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ment of taxes on real property wes not

a personal tax against the owney, The
angesgment w=s made on the land itself

by ite numbers, regardless of who wss

its owner, It was not the dutvy of the
collector to look un the owmer or ammly

to him Tor the taxes, The tex by lew
became Adue and payable 2t certain pre-
scribed periods, and 1t was the duty of

the owmer to go % the collector, or

send some one, and ray this tax aseessed
on the land 28 such, o the e~llector

in hie testimony but estated a legal

truth in eaying that he had no comeemn

ae to who wes the owner of g ziven lot

or tract of land, Ue was receiving the
tax imposed on the given lot as sueh, It
nay be conceded that if Harriman hod gone
to the collector =2nd state? that he had
come tc pay the tax assessed on vlaine
tiff'e land, trusting to the collector

to look up the numberes, and this the
colleector undertook to do, and furnished
the wrong numbers, and the agent had
thereupon made vayment on the belief

of the correctnese of the lots, thisz would
have been g case of mutual migtare, or at
least one in which the rlaintiff would have
a clear equity of regstitution, But the
proof here is that without any word or

act of the colleotor inviting thereto,

the agent of plaiatiff, not depending

on the collector for the land assegsed
against nis prineipsl, presented his own
orepared l1iast to the eollector 'and told
him to make out a reeceint for the taxes

due upon said 1ist,' I, asuch a cese the
collector hod to look simnly to the nume
bere of the lots thus furnished %o =2seertain
the amount of teaxes ascessed thereon. This
he 414 asz invited by the plaintiff, and
recelived the money without cuestion, =

it wne due the @ity, There is the evidence
in 211 thie to give eolor even to any mis.
take or misrepresentation as to any natere
ial fect on the part of the eollector” NHe
wag pursuing the statute receiving the tax
due on the lote as such, regardiese of who
the owmer was, The money received wans justly
owing to the eity, was 2 charge on the lots,
and, thereforve, 1t cannot be affirmed that
it 33 unoconasgionable for the eitv %o hold
it,

Nothing aspreare in your letter which indigates thot
the collector in any way contributed to the mistale, It
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apparently was the ristake of the taxpayer and the payment
gt be deemed voluntary, Under the foregning anthorities,
taxes paid voluntary by a taxnayer may not be recovered,
Since the taxpayer could not bring an sction to recover
aie money from the eounty, he, of couree, would have no

rirhit to offset the amount naid ageinst taxes which he

now bwes, In order for him to offset he rust have a

valid elaim,which he does not have on the facte in your

letter,

It iz therefore thesninion of this Departrment
thet vwhere the taxpayer, through hie sole mistake, volun
tarily raye taxes upon lsnd which he does not own, he
may no% recover the amount paid, nor may he offse& the
arount peid agsinast present or future taxes owed by him,

Very truly wyours,

FRARY W, HAYES,
Agsistant Attorney General,

APFRUVED s

Astorney Ceneral,

FUuH18




