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num:s OF GOUNTY OOURT JUDGES
in 1930, 1933 and 1934 - HOW ns&m

Homorable Chasg, M, Hardin
Sounty Oourt J
De Soto, Hissouri.

)
\

January 36, 1934,

Dear 8ir:

stating:

For convenience, we will divide this opinion in-

We have your inquiry of January 17,

*1 am writing you for an opinion
on Seec, 7892 relati eointy
Courts constitu o! road
overseers in ce counties.
Jefferaon County has about five
times the required mileage of hard
surfaced roads and prior to last
year had more than 35 million dol-
lars of taxable wealth, The popu-
lation agoording to the last U. 8.
census was about 38000, However
prior to that census all other
Jefferson County officers were
serving & population determined
by Sec. 11808, which ran $he popu-
lation as high as sixty five thou-
sand, My question, your Honor,
is whether or not iho county court
could use the same Sec. for deter-
the counties population.for
proof of our ¢laim for the Salary
provided for in Sec, 7892, * * *¥

toc the following divisions:
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1. Salaries o{ggomty Judges elected in
2. Salaries o{sgginty Judges elected in

3. Salaries o{gg‘o;nty Judges elected in

Coun udges, elected at the general election
in 1930, took s¥tioe on'Januery 1, 1931 - Seetion 3073, A.
S. 1929. The distriet judges under this seotion were
elected for two year terms and the presiding judge for a
four year term,

The salary of ezech county judge for his entire
ter: is to be determined by the law foreoe at the time
he took offiee, Jamuary 1, 193.L. Briefly these statutes
are as follows:

Seotion 2093 -~ R. 8. 1939,
Seotion 7893 -~ R. 8, 1939,

These statutes definitely fix the compensation a
omt{ jnﬁo is entitled to receive for his full term. In
counties with 2 population of less than fifty thousand, he
shall receive 2 salary of five dollars per day for each
day necescarily engaged in holding court, In all counties
containing & population of more than fifty thousand and less
than sixty thousand, and which under the terms of Seetion
7892, R. 8. 1939, also contain more than two hundred miles
of magadamigzed or roek public roads, and which also had a
total taxable wealth of over twenty-five million dollars
and not containing a city of the first class, the county
judge shall receive five dollars per day for each day neces-
sarily engaged in holding ocourt, plus a2 salary of twelve
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Mrutollnl‘rrwusmd the Board of Road
Overseers. In all counties conta a population of over
sixty thousand and less than ninety inhabisants,
the county court i‘f is to receive ithe salary provided for
in section 3082, R. 8. 19239,

The nethod of determining the population, under
either of the above statutes, is found in Seotion 11808,
which reads ag follows:

*For the purpose of dete the
population of any county in 8
state, as a basis for a
the salary of any county offiger
for any year, or the amount of fees
he may retain, or the amount he
shall be allowed to pay for deputies
or ageistants, the highest number
of votes cast at the last previous
general eleotion, whether heretofore
or hereafter ma in such ocounty
for any offiee, shall be multiplied
by five, and the result shall be
considered and held for the pur-
pose aforesald as the true population
of such OOIBW-

The law fixing the sal of a coun udge can-
not be altered or changed so es ::’tncrm o:’liomu his
salary his term, Articie VI., Seotion 38 of the Mie-
souri Constitution provides:

*In each county there shall be a county
gourt, which shall be a court of record,
end shall have jurisdiotion to transact
all ecounty and such other business as
may be preseribed by law, The court
shall consist of one or more judges,
not exgeeding three, of whon probate

Judge may be one, as may be provided
by law."

Article VI., Section 33, of the Migsouri COonstitutiom pro-
vides:

"The judges of the Supreme, Appellate
and Circuit Courts, and of all other
courts of record receiving a salary,

shall, at stated times, receive such
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compensation for their services
as is or may be preseribed by

law; but it shall not be increased
or diminished during the perliod
for which they were elected."

While the law fixing the county court j 's
salary cannot be so altered or changed so as %o rease
or diminish his compensation during the term of office,
his salary is primarily determined by the size of his
county, and his county -:z.pu'n from one class to another
in population; thas is, population of the county may
be increased or decreased by an intervening eral eleoction
held during his term ofoffice. Under such circumstances
the compensation of the county J -qbooinpd—oﬁm
raised or lowered due to the fagt t his county has passed
from one population to a higher orlower population. This
prineiple is fully recognized in State ex rel, Moss v,
Hamilton, 360 8. W, 466 (1934).

Gounty j 8, taking office January 1, 1933, are
dra: compensation under Section 7892, R. 8. 19239, and
Laws of 1931, page 190. The 1931 Legisiature repealed
Section 2092, R. 8, 1939, and enacted & new section in lieu
thereof, the only change made was the substitution of seventy-
five tihocusand inhabitants for the figure sixty thousand inhabi-
tants in the old section. These tuo gections definitely fix the
law for the compensation of gounty judges during thelr entire
term of office.

Under these sections, in counties of less than
fifty thousand population, the compensation is fixed at five
dollars per day for each day necessarily engaged in holding
court. In counties of fifty thousand population and less
than seventy-five thousand population, and whioh have more
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than two hundred miles of macadamized or rook public roads,

and a total Saxable wealth of over tweniy-five milliion dol-
lars, and not containing a city of the first class, the com-
pouuton is fixed at five dollars per day for each day neces-
sarily engaged in holding court, plus a salary of twelve hun-
dred dollars per year as member of the Board of Road Overseers.

And, in all counties con a population of seventy-five
thousand and less than nine inhabitants, a -puinc
galary of twemty-five hundred dollars per year is fized

the Laws of 1931, at page 190,

Th':.gcputnon is to Le mutllnod under the pro-
visions of ion 11808 . 8, 1929 in full above.
The total votes oas$ in the gene hm«r 1853 would
be used to determine the nnnu ror the years 1933 and 1934,

III.

CHBEE G T

These £ficers will take offige January 1 1935,
and their compensation will be fixed by Section 7852, R. S.
1929, and Laws of 1933, page 304, page 209, and page 370.

Under these statutes, in counties of less than
fifty thousand population, a county judge would be emtitied
to the five dollar per diem. In counties containing' fifty
thousand and less than seventy-five thousand population, with
two hundred miles of macadamized or roek publie roads, and
with an assessed valuation of twenty-five million doliu-l, and
not conteining a city of the first class, the compensation
of the county judge is fixed at twelve huulnd dollars per
year, in addition $o the five dollar per day paid him for each
day necessarily engaged in holding court. In all counties con-
taining seveaty-five thousand and less than ninety thousand
inhabitants, the county judge will receive a salary of twenty-
five hundred dollars per year,

The population for paying the county judge is fixed
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:y Section 3093-A, Laws 1933, page 309, which is as fol-
ows:

fgec, 3093a, Last decennial census
to determine population, - That the
nusber of imhabitants of any county
for the gse of the above section
3093 shall be ascertained by the
last decennial census of the United
States.®

The previous seotion, 11808 - R, 8, 1929,
the population upon five times the last gemeral eleetion
vote has been repealed and a new segtion enacted in lieun
thereof, common laws of Missouri, 1933, page 370, which
reads as follows:

"Sec. 11808, Last decennial gensus %o de-
termine population, - The last previous
decennial census of the United States
shall be the basis for determining the
population of any county in this state,
for the purpose of ascertaining the salary
of any county officer for any year, or
the anount of fees he may retain, or the
amount he shall be allowed to pay for
deputies or assistants,

It is therefore the opinion of this office that
the method of determining the population for the purpose of
Seotions 7893 and 3092, R. 8. 1938, for the purpose of as-
certaining the amount of eonpmt{on the county judge 1
entitled to receive for the years 1931, 1933, 1933 and 1934,
is to be determined under the provisions of Seetion 11808,
R. 8, Ho, 1929, namely by multipiying the total number of
votes ¢ast at the last preceding general election by five;
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that the compemsation of counily judges for the years

1935 and 1936, is to be based wpon a ation ascertained
by the last (im) decennial ¢ensus of United States.

Yours very truly,

FTARKLIN E, HEAGAY
Assistant Attorney~General.

APPRCYRD:

ROY NoKITTHIOK
Attorney-General .
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