
COSTS. 
PRELIMINARY HEARING - Neither state nor county liable tor costa 

ot preliminary hearing when defendant ia 
discharged. 

January 12, 1934. 

F\ LE D 
Bon. T. J. Harper 
Prosecuting Attorney 
Stone County 3i Galena, M1saouri 

Dear Sir: 

We have your request tor an opinion as to whether 
the State ot M1aaouri or Stone County ia liable tor the coats 
ot a prel1a1naey hearing ot one Cla)'ton charged with murder 
upon ooaplaint made by the prosecuting attorney ot Stone 
County, and who waa discharged at the prelUainary hearing. 

In this case we call your attention te Section 3828 
R. s. Mo. 1929, which provides that the atate ahall pay the 
costa in all cr1.Jiinal cases where the defendant is acquitted 
"in which imprisonment in the penitentiary is the aole punish
ment tor the offense", and the county shall P«7 the costa in 
all other oases ot acquittal. This section ot the atatute 
specifically deals with the trial ot cases on indictments or 
informations~ and is silent as to the disposition ot coats ot 
a preliminary hearins. This statute ia to be strictly con
strued. State ex rel. v. Wilder, 197 Mo. 27 (1906). 

It appears that the only section specifically deal
ill& with the costa ot a preliminary hearins wherein the defend
ant is discharged is Section 5832 R. s. Mo. 1929, which reads 
as follows: 

"If a person, charged with a 
felony, ahall be diacharged by 
the ottioer taking his examination, 
the costa ahal~ be paid by the 
proa~cutor or person on whose oath 
the prosecution was instituted, 
and the ottioer taking auoh ex
amination ahall enter Judgment 
againat euch person tor the same, 



and taaue n.o\l'ttqll therefor 
S...4lat•l7t aftd te ao twth oue 
ebAll the •~aie or •ouai~ ,_, 
the ooata." 

Pros the above atatute tt IIlah' be ~· to tp.,eu 
~taa\ at"• ,._ •-»}atn WU tUe4 wl'h tbe JI'OMWilRI .,,OI'QeJ 
1n h1a ett~•ttl ·•apeoltJ. tbat be ia the "~'or, or .,_*'
•oa OA 1DD•• o&th the ~aeeutton •• tn•tttQtn• wltbtn U. 
•aotta~ ot t).e alaOve •tatute an4 tberetoH lf0u14 be ptrectoa11J 
ll&bl• tor .u.h eoatt. ~.-r, 10 thta coaaeetion .. eall JOUr 
attntlon to hetioll !"-" R. S. Bo. 1919 and SeotlOG S510 R. s. 
Jlo. 1~, wbf.oh ue u follows 

&Mt1on 3444s .... ,. ,.,. ~>"••••t•• U'e pro••· 
oute4 before &Ill .1\l•tt•• of the 
peace, at tlte inata-.e or the 1a
~ ~y, t-or the 4Ut\U'baaoe 
#4 the pe ... or • ,.~ o.- tor 
11Ml or al...Ser. or tor I.Q7 trea
pua ... tut tbe penoe ol" pope"' 
or -.notherf no~ 8110'.n•ttac to • t•l· 
04¥ • •••P' tor- PJ' lt 1UOeDJ, the 
,._ of 8UOh 1QJuN4 PRt7 aball N 
emeNd bJ tba 3\latioe oo hta doOU' 
u a proMftt-oi'J .-4 it the 4eteo4-
.aut tball be 41ao~ed or •4'l1tte4, 
•ueh ,..OeH\Ito~ ~hall 1M adju•ecl to 
pq the ooatll not otM'NiM adJ\14CeCIJ 
ud to •"17 otbu .... of .... lttal, 
11' tbe J\aet1oe or JurJ tl71ftC tM oue 
al\all •tate in. the tin41na that the 
proMOQtton wu Mlioiou or wllhout 
potdl• ••••· tM ~nice ahall 
eote~J•dpe• h~ ... ,. ••lo•t ,._ 
pro .. o1Rtoa or~~ at ..... 1 .. ,_... 
,._ latoN&tloll- 111M. u4 iib&ll 
l-abe .... \1\tOQ tbeNto•1 t.lt 1D llO 
.... MalA .!.!!! f!!!!•tts&itorDif 



#3 - Roo. "· J. ~· 

S.Ot;10ra 3Jl0t 



"Pol' ~ , • .,.. tbta ~. 1t\ 
oM4S...e M atPh' etatYtOI'J 
po-.1alouf, bal M611ou•lr ma1n
ta1a.cl that DO Hate oaa bte 
tapeS u.ept IAieb .. tbe l.&1f 1G 
, .... ell-.. " 

Cl'J ol GJ~H •tlle Y. PUMl'. 195 *• App" 209. 1 41 O. 
Ill (1917)1 . 

lbt •lt1'Wil1tr 
Attoroe7 a..tMl 


