PAXATION: Delinquent personal taxes colleited by sult, Section 9940
R. 8. Mo. 1939. No sale under Seante Bill 64 until
November 1934.
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Hon. "illiam 3. Gabriel
Attorney At Law
Independence, Missouri

Dear Nr. Gabriel:

Your letter of December 31, 1933 to Genmerzal Mckittriok
requesting an opinion of this office respecting Semste Bill ©4
has been referred to the writer. Your guestione are as follows:

*l, Does tuls lar affect delincuent
taxes, other then some provision for the
collector cherging thex against certaln real
estate”

2. Does the law include delinguent real
estate taxes for 1932, now a year delingueat,
;ut upon which sults iavc not as yet been

iled?

3. Doees the law permit sale of real estate
for 1933 delincuent taxes before Noveuber
1, 19347+

¥e shall answer your imquirices im the ordcer above
named.

I.

SENATE BILL 94 DOES NOT EFFECY
RIG!T TO BRING SUIT FOR DELIN-
JUERT PERSONAL TAXES.

One of the methods provided by the statutes for the
enforcement of the payment of personal taxes if found in Seetion
9940 %, 8., Mo. 19238. This section r-ade as follows:
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“Personal taxes assessed on and after June lset
1887, shall constitute a dept for which a persomal
t may be recovered before a justice of the
peace or in the circult courts of this state against
the party assessed with sald taxeés. All sotions com-
wenced under this law shall be prosecuted in the
naze of the state of Mlssouri, at the relation and to
the use of the collector and ageinst the person or
persons named im the tax bill, and in one petition
and in one count thereof may 50 included the s=id
tazxes for all such ycare as may be delinguent amd
unpaid, and sald taxes shall be sct forth im a tax
bill or bille of sald personal back taxes duly
authenticated by the certificate of the colleotor
and filed »ith the {etltlon; and said tax bill or
tax bills so certified shall be prima facie evidence
that the amount claimed in said sult is just and
correct, amnd all mtices and process im sults under
this lawv shall be sucd amnd served in the same manner
as in civil actions before justices of the peace
and in circult courts, and the gemeral laws of this
state ae to practice and proceedings amnd appeals and
writs of error in civil cases shall apply, as far
a8 applicable, to the above sctions, Sald actions
shall be prosccuted by attorneys employed &s pro-
vided &m article 9§ of this chapter of the genersl
statutes, and the fees and compensation alloved in
sald art!olo shall spply to the above actions:
Provided, however, that ia no case shall the state,
county, oity or collector be liable for any costs
wor shzll any be taxed against them or any of thea.
For the purpose of this chapter, personal tax bills
shall become delinguent on the first day of January
following the day when said bills are placed in the
hands of the cellector, and suits thereon may ve
instituted after the expiration of said first day of
Jonuary, and withia five years from sald day. Saild
persalni tax shall be presented amd allowed against
the estates of deceased or insolvent debtors, in the
/  same mamnncr and with like effeet, as other indebtedness -
of sald debtors, The remedy hereby provided for the
collection of persomal tex bills is cumulative, and
ehall not in any manner impair other methods exieting
or heresfter provided for the collection of the ceme:
Provided, furiher, that in couaties which now have or
which may herezfter have a2 population of more than
200,000 amnd lees than 500,000 no suit =hall be entered
on a delinguent persocal tax before the first day of
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March following the day when said billes are

placed in the hands of the collector, amd

in esch case the attorney shall be allowed

10 per centum on the amcunt of money asctually
collected and paid into the county treasury:
Provided, howvever, that in each case a fee of

‘40 cents may be oiar;od; and vided, in countiss
having & population of over ,000 and less tham
500,000 such fee shall be collected on all
d.llnqa.lt personal taxes, and such fees shall be taxed
and collected as other costs and penal ties and shall
not be deducted from the tax. This seotiom shall
not apply to counties having atg::ulntion of more
than eighty thousand and less one hundred

and fifty thousamd in which circuit court is held
in more than one place.*

By an examination of the foregoing section it is apparent
that this sets up a complete system and procedure by which payment of
personal taxes may be enforced by suit, demate Bill S4 as foumnd at

e 435 Lawe of Missouri 1933, docs mot repeal or amend this seetion.
Thile it may be s=aid that Seotion 9962 of s+id bill permits the
collector to charge personal property tax sgainst the real estste
it is clear that real estzte may not be sold for the payment of
delinguent personzl tax, We direct your attention to the last clause
of this Section which reads as follows:

“Nor shall suech persomal property tax so charged
be entered om the delincuent 1iet of land and
. lots and included in any delinguent lamd tax sale,*
rccordingly, 1t is clear that it was not the inteation of
the Legislature that delinguent personal taxes could be enforced by
a sale of real property under the provisions of Senate 3111 854,

It 1s the opinion of this office that the bringing of a
sult for the enforcement of the payment of delinguent personsl taxes
is at this time an appropriate remedy by means of which the collector
can obtaln payment of such delincuent taxes,

1I.
THE PAYHENT OF DELIEQUENT LAND

TAXES EUST BE "NFORCED UNDER THE
PROVISIOES OF SENATE BILL 94,
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Prior to the enactment of Semate Bill 94 delingueant land
tazes were collected by meams of suit, The statutes corefully set
ug the manmer and method of procedure. Seetion 9952 R. 5. Mo.
1928, provided for the enforcement of the payment of such taxes by
suit. sSection 9853 provided how the action should be prosecuted,
the form of the petitiom and the weight to be givem the tax bill,
Section 9954 provided for the employment of an abstractor by the
county collector, Section 9955 provided for the abstractor's
compensation,” Section 89568 provided for the form of the judgment
if against the defendant, OSection 96567 provided what term the suits
vere to be tried. Section 9958 provided for the execution of a
deed by the Sheriff in case of a sale. All of these secticns and
several others were repesled by Senate Bill ©4 and an entirely new
method of procedure was established by that law, Senate Bill 94
became effective on the 25th day of July, 1933, After that date
these statutes provided for the enforcement of the payment of land
taxes by sult were extinguished except for the purposes set forth
in Section 9863d of sald bill., A part of this sectiomn reads as
follows:

#s» » « sprovided however, that nothimg herein
contained shall be construed to affect the
right of the couanty collector to proceed to
final judgment and foreclosure for taxes upom
wbich suit had been instituted prior to the
effective date of tnis act, but not in final
Juufunnt, nor to prejudice the rights of
collection of any coste or conmiessions attach-
ifg in such cases which were valid under the tax
law existing at the time of institution of sueh
suits, As to taxes merged in judgment at the
effective dete of this 2ct the foreclosure of
the tax lien and proceedings relative thereto
shall be had under the provieions of the law

as such law existed prior to the passage of
thie act, and as to sults for delinguent taxes
instituted, but not merged in judgment at the
effective date of this act the collector shall
have the right to proceed to final judgment

and foreclosure of the tax lien under the pro-
visions of the law as it existed priar to the
passage of this act, or such collector may, imn
his discretion, dismbses such suits and proceed
to foreclosure of the tax lien under the pro-
visions of this aot, subject to the preservation
of rignts to all valid costes aad comnissions
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that may have already attached in such cher-
aoter of sults under the law as it existed prior
to the paseage of this set.”

It is to be noted that there is no authority for the
institution of any mew suits, the only provision is that suits al-
ready instituted might be prosecuted to judguent and the tax liem
foreclosed as provided by those sections.

Accordingly 1t is the opinion of tnis office that no sult
for delincuent land taxes can be instituted st this time but that
1932 land taxes upon which sult was not entered prior to the 24th
of July 1933, must be enforced under the provisioms of Scaste Bill
94,

I1I.

SERATE BILL 94 028 NOT PERMIT
SALE OF PROPERTY FOR DELINQUENT
TAXES BEFORE THE FIRST HONDAY OF
KOVESBER OF 1934.

It has heretofore been the opinion of this office that
by resson of Semate Bill 80 no sale of land for the payment of
delinguent taxes could be held in November of 1933, although Jenate
Bill 94 was in all respects operative at that time., The provision
for the sale of lands for delinquent taxes is found in Section 9953a
of Semate Bill $4, page 430 Lawe of Missouri 1633, Portions of
this Section read as follows:

#s = +=;11 lands and lots n which taxes are
delinguent and umpaid shall be subject to sale
to discharge the lien of saild delinguent umpald
taxes is provided for in thies a2ect on the first
yondey of November of each year,* * * ¢4

The provisione of the above seotion definitely set the
date of sale as being the first Monday of November of each year,
There is no authority for the scle being hseld any soomer. This
law has established a uniform rule for the sale of property for
delinquent taxes. It is our belief that the time reguirement is
mandatory at least imsofar as would make & sale held prior to the
first Mgonday of November of each year veid., It would be very con~
fusing, unfalr and uneguitable to subject land to sale at any time
during the year that might suit the fancy of the Collector.




Hon,* #illiam 8. Gabriel. -8 Jupuary 18, 1934,

From the foregoing i1t is apparent that our opinion
can only be that nc sale under Sgnate Bill 94 can be held prior
to the first ugnday of Noveuber 1934, snd that such sales are
to be held annually on the first Monday of each succeeding yeor,

"e trust that the foregoing may be of assist-nce to
you iz solving your'prpblo-.

Respectfully submitted,

HARRY G, WALTNXR JR.
Aseistant Attorndy Gemeral,

APPROVED:

WOY MeXITTRIOK
Attorney General.
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