
GA~trc: AND F ISH DEPARTMENT: 

uono1·n bl o J . - · 1 unkhouse r 

Right to forfeit lease on or 
recover possession of Bi g 
Spring ? ark, lease to Don B. 
Bales dated Aeril 18 , 1933 . 

·arch 22 , 19~4 

Chtef Cl erk uruno ard ish opartment 
Jeffer son vlty, lssour1 

Dear ~r. ! UDkhou~er: 

'I'll s Oo partm .mt ackno l od"'Gn racoipt of 
your lotter dnted rch 1 0, 1934 as follow~ ' 

· I tL~ writing you r elat1vo to a 
contract at ~tz ~prln c.tata ark 
with - on ~. ~lec ,who has tho con­
ceos l on th r~ . 

'hore in a <..CC cll.C1p in the " ark and 
wo ~i~h t o tear down tno pr aoont 
eoncos e1on building a.n ._ the two 
ca oinn that ur . eal ~e 1s now using 
and b t1ild new ones . IU s contract 
oayo that he has the right to renew 
sa~o for another year , L~t we do 
not want to r enew same . ••Ould his 
failuro to no.y h1~ inatallm nt on 
the date specified be a good cause 
for cane llntion ~ You eon ~ee by 
t ho contra~t tllat those oa~nts 
should have been mode on the f irst 
of the month i 'rom ~y 1!1 t to 
October 1st and on tho bac '. of t his 
contrac t you will not ice that ho d1d 
not ;;ay a1~th1n ; .fraD J.urr:ust 4th 
until Jonu cy 30th• 19 4 . o also 
had to allow him 100. 00 for d~~age 
ho cla1mac.1 the wetor did . 

~nd1y l ook this contract over and 
write uo a l ottor on 1 ~o wo will 
have a r ecord £or our .t'ilco . " 



Honorable J. B. ~Unkhouaor - 2- JAarch 22. 1934 

Attached t o your letter la contract referred 
to , o.lso no t ice si--ned by Don B. dales to the !..iasouri Game 
and l-'ieh Co11L11iaaJon datod }4~ebruary 27 , 19M, purporting to 
give notice ot the writer'• desire to continue the operation 
ot the inclosed lease according to the ter.m8 tbereot. 

The yearly rental provided tor in the l ease 
is .soo.oo to be pa1d as £ollowsa 

" !tty dollars ($50.00) on May 1, 1933. 
Fifty dollars ( 50.00) on June 1 1 19ZS. 
One hundred dollars ( l OO. JO) on J ul y 1 , 1933. 
One buDdrod dollars ( 100. 00 ) on .ugust 1,1933. 
Cne hundred doll.ara ( 100.00 ) on Sopt·}mbcr 1,1933. 
One hUDdred dollars ( 100.00) on October 1,1933." 

The payments on the rental as the same appear on 
the back of the lease are aa follows a 

fl 't.ay 3 
Juno 30 
Auguat 4 

50.00 
150.00 
100.00 !"OO.oo • 
100.00 iOO.oo 
100.00 deductod for damages b7. 

•ater as por contract. 1 

The laet paragraph on the second page of the 
contract in part roadss 

"It 1e 1'urther agreed · hat in the 
event that tho second party ta1la 
() "' f;.. to compl y w1 th any ot the 
terms or cond1 t1 one ot this pertli t, 
* * ~ the Game and Flab Co~eslonor 
•7 revoke this perm1t , and all rights 
and pr1v1l ogea thereunderu ~ o. 
Prov1ded , howover , no auch revocation 
eball be had except upon t ho epec1t1c 
approval of ~o Governor ot •teeouri, 
after arbitration as abovo provided 
for , ls had . " 



-3- reh 22. 1934 

The aecond paragraph on the third po ge of the 
contract provideoa 

"It is UDderatood and a greod that upon 
the expiration o f th1a cOiltract, tbe 
part.J of the aecODd part may renew the 
aame upon the saae terms and c0Dd1tiona 
ae h erein contained, tor a f'urthl3r 
period of one year, b7 giving written 
notice at l sast 30 daya prior to the 
expiration of the pr esent tera to the 
~tate Game and Fish Co~aoioner of 
his intention and desire to eo r enew 
the same , and upon tho receipt of 
ouch notice, tbe Game and ~ish Co~ 
missioner will thereupon renew said 
l ease aa hereinabove set forth , pro• 
vided that the r ental f or t he second 
7ear shall not exceed the amount 
her ein apecif i od . " 

The letter of Don B . Bales to the l.U.asourl Game 
and Piab Comrniaa l on, dated ~ebruar7 27, 1934, above r eferred 
to, roadas 

"Under the terms of our contract 
I her eby glve notice that I de­
airo to continue the operation of 
tbe Di g Spring •ercbandieing , Cabln 
and Boating concession f or a period 
of a year,begtnning 'on the la t day 
of uay,l9~.and ending on tho 30th 
day of April 1935, • under t he same 
terma and conditions aa set out in 
said contract entered i nto on the 
18th day of April, 1933. " 

rhe right to revoke the perait , as that right 
i s oonta1ne4 within the contract itaelt ia known aa a forfeit• 
ure under the common law. 1th reference t o torte!turea of 
contracts at com uon law the St. Louis Court of Appeale 1n 
Ca.rbonett1 v . r.lJU 261 s . • 748, 750. saida (citing a [\~'Gat 
numbor or casea ) 

•It ia the well•establ1abod rule or 
t he common law that to author1zo a 
forfeiture of a l oasehold estate f or 
nonpa~nt of rent demand must be 



Honorable J . B. l<'unkhouse r - 4- lAarch 22 , 19M 

mado for tho payment ot the rent pre• 
ciee ly on the day when the rent becomea 
due , and for the precise amount due . and 
the adjudicated casoa allow that the 
common- law rule 1s in all respects 
fully recognized by the Aaer1can courts 
w1 th much unan1m1 ty . " 

In view of the conclusion we have reached in t his 
matter , the f oregoing quotation is not matorial to the question 
now at hand but we present the same to you for your tuture guid• 
ance should you at any time be entitl ed to revoke the contract . 

In Carbone ttl v . Alms~ supra, at page 750 t he 
court further eaida 

" It is also held that , where under a 
covenant 1n the lease the lessor baa 
the right of forfeiture for nonpa1JD.ent 
of rant , ho may elect to avoid or not 
avoid the 1 tUoe , and may do so by word 
or deed,and,if he doea any act incon• 
eietent with a voidin it• such as dis• 
training for rent , or demandln·· rent 
aubsequently due . he walvea tb& forfeiture . 
Camp v. Scott , 47 Conn . 366J ~-auer v • 
.. 1eyer,87 Cal . 341 25 i?ac . l53. " 

It appeara from the notations on the back of the 
con t racb that ,.400. 00 1n cash has been paid on tho abovo rental. 
and while not paid an the due dates , the paymonta woro noverthe• 
leea accepted and credited aa oaymente on tho rental . 

The olgbth paragraph on the fira t pa go ot the 
contract reads aa followsa 

" It la understood and agr~ed that ehould 
the party o1' tho second part be partially 
prevented from operating the concessione 
herein leaaed. becauee or an extenalve 
and continued high water atage of the r1 ver • 
or because or destruction of cabins or con­
cession bu1ld1ngs . that upon application to 
the Governor ot wiasouri • the cons1derat1an 
of tble contract shall be proportionately 
reduced 1n proportion to the ti111e or the 
amount of such inability on the part of the 
party or the second part to carey on h1a 
conceaaione. " 



.i.ionorable J . o . l•'unkhouser rch 22, 1934 

It appear s f rom the no tation on t he back of t he 
contrac t ~100.00 was credited on the rental a s for damagea tram 
water. The last quoted prov1a1on or the contract justified 
such credit on the contract, 1f propor facta were pr esent , which 
we aaeume t hey wore . Anyway the credit was gi ven on the rental 
which amount compl eted satisfaction of the r ontal for tho entire 
year covered by t he contract. Under the decision last quoted 
from you waived any right to f orfeit tho contract by aeceptance 
of t he rent at timoa later than the due dates thereof , and the 
payment of the r ontal was completed by the credit on account of 
damago by water • 

• le are of the opinion you are not ln a pooltion 
t o r evoke tho contract and that the notice given by Don u . Balee 
dated l 'obruary 27 , 1934 , is suff1c1~nt t o extend the operation 
of tho l eaao tor ono year beyond the 30th day of Apr i l, 19341 
accorcU.ng t o the terms thereof . 

V:e are ret urning you your inclosur es herowith. 

APPHOVl :Da 

HoY ... cltf ·l'TR1cf 
Attorney -eneral. 

GL : LC 

Incloourea 

Very truly yours , 

G IL6ERT LAM.d 
Aee1atant At torney General , 


