ALIND FENSIONS -« Right to Pension for Period of Suspension from Pension
Roll by BGecision of Commission for the Blind,

Nissourl Commissfon for the Mlind,
3050 vestminster ‘lsee,
3%, louis, vdssouwrl,

tten i Marie M, T ion seare =

Oentlemen :

L request for an opinicn has been reeeived from you under date
of swmet 1, 1933, suet request being in the following terms:

‘"o are writing you for a ruling in the case of the above
pensioner whio wmas stricken fram the pensien roll February
13, 1329, after having deen examined by Dr. ¥. '. Younti,

Cape Girrdeau, /o,, 8 mesber of cur staff of examiners,

and found to have too much vision,

Thie perty appesled the cese on “ebruary 17, 1929. It was
finelly asveed on July 17, 1929 between the dttorneys repre-
senting the plaintiff and the Comnission tiet the pleintiff's
atwraey would file a motion cdismissing the sppesl case, if
the Commission would suthorize a re-examdnation, 7This setion
was taken and tie plaintiff wes re-examined on July &9, 1929,
by v, Weiner, sho a4t that time odvised he atill had too
much vision for the blind pension,

on July 17, 1950 the Comiseion received a letter from the
attorney representing ir, joconey asking fur 8 re-examinstion,
and on July 30, 1930, ir, looney was re-examined by br. 0. L.
Sedth, and at that time Dr, mith reported bhis vision within
the pension limit,

Applicetion was filed iugust 27, 1930, snd after the case wes
reinvestigated he was certified to the itate Luditer for rein-
statenent on the pension roll as of August 27, 1930 the date
of the applieation,

This pensicner was originally put om the roll in 13521, In
Movember 1920 there was an articls in the newspeper advising
this perty had been srrested on a charge of selling home bwrew
to o Federal Prohibition Ufficer. Cese wes on the docket in
the Cape Girardeau County Cireult Court on Jamuary 9, 1929.

- This Department sas endeavoring to secure scme informstion relae
tive to this, evidently having in mind the morsl clause in the
statute, FHowever, just sbout the same time we received am
ancnymous lotter tint this party hed more vision then the pension




2, Missouri Commissfon for the Blind yebruary 13, 1934.

limit, and we ordered him in for re-examination by ir, Younm:,
who advised he had vision beyond the limit set by the pension
law, and as & result of this he was stricken freom the reoll,

ifter he was reinstated in 13350, snd placed on the roll es
stated above, we received s letter advising Vr, Loonsy desired
%o make spplication for pension from the time his name was
stricken from the pension roll to the date ¢f reinstetement,
wileh we advised hi: was impossible, becsuse, betwesn tie time
he was strickem from the roll, and the time he was reinstated,
his vislon asecerding to roports received fram our Doctors, was
greater then the pension limit,

On bay 10, 1932, we received a letter from his attoraney, Mr,

Ve lo Coffer, demanding back pension, and stating the Comaulssion
had dropped his from the pension roll becsuse of vieletion of
the "rohidbition Law, and that tie charge against him had been
dianissed,

e wrote \r, Coffer, and explained Nr. Looney hed been dropped
from the pension roll because of vision grester than the pension
limit, and not because of the cese agajisst him for violation of
the Prohibition lLaw,

Howevsr, ', Coffer hes refused tc accept our ruling in the
ense and has insisted the Commission had no right to remove ir,
looney*'s name fruam the pensicm roll, and he denands peonsion
from the time his name was off of the rall,

The letest development in the cese is & sworn statement by Mr,
Looney tc the effeet that he was stricken from the roll beesuse
of the fact he was arrestsd and charged with selling home brew,
but tiat official reascn was given as vision greater than allowed
by law, e wlso claims that Dr, Yeliner 414 not mmke a selentifie
examingtion of is eyes, and thst Dr, Yount was prejudiced, Fur-
ther states, that bis vision had not elanged during tue pest O
or 10 years, and his vision was 20t greater during the years 1923
end 1930 when he was not on the pension rell, then it is at the
present time, or it was at the time of exmmination by Iwr. Samith,
which examination resulted in his reinstatemest on the roll,

He also has furnished us with several affidavits from residents
of Cape Oirerdesu, sll 0 the effeet that he is and has been
totally blind and was so during the years 1929 end 1)70.

Yhen Mr, lLooney was exsmined by Dw. V. Spaulding, on June 14,
1321, the Loetor advised the wvision in right eye "nil", in left
eye, "light pereepticn”, which would make him eligible for the
pension, The risht oy: has been removed.
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e was exsmined on February 24, 1926, by Dr, Albert ¥,
Lewoine, ancther nember of ocur staff, snd at thet time
br, Lemoine reported right sye "resmoved”; left eye
"11-ht peresption only”,

wfter we received information that this party had more
vision than the pension law permitted, we had him re-
examined on Januwry O, 1929 by Dr, %, i, Tount, Cape Girer-
denu, alse & member of our staff, .t thet time Dy, Yount
reported right eye "removed”, left eye “ligzht perce;tion,
hand motion at two feet, =»nd ccunting fincers at cne foot”,
and it was as the result of thies repert frum [r, Yount

that the man was stricken from the roll.

e was re-examined by Ur, Veyer einer, who wes tLen owr
ledieal Uireetor on July 9, 1929, ODr, Seluer reported richt
eyo "removed", Left eys "light pereepiion, motion of & hand
at ore foot, motion of a hand st twe feet, and counting
fingers at six inches”, which alseo shewed his vision mreater
than the pension limit,

He was examined by v, O, 4, dmith, on July 30U, 1930, and

at Shat time Iw, mith reporteg his vieion much decrecsed.
Right eye "out”, and left eye "light perception erd motion of
® hand &t #ix or ei ht incies only”, and ae the pension law
permits hand wmotion at one foot, or twelve inghes, ir, Smith's
repert showed the man was eligible for the pension, amd as

e result the application was filed and he wes reinstated as

of rugust 27, 1970,

Cur file very elearly snd definitely showa this men was stricken
fros the roll becuuse of vision greater tham the pension limit,
and altho.gh we 444 have information concerming the charge
esainst hin for sellins intoxieating liquers that had nothing
whatever to d¢o with hip name being removed frem the rell,

ve have reports in cur file from our coulists -hewinz thet
Guring the tine Ris name was off the pension roll, his vision
ves grester than the pension limit, The exsmination of July
%0, 1730, showed him sligible from a vision standpoins, he was
permitted to make an spplication, whieh he filed on Aumust 27,
1950, and was reinstated as of thet date and in eocordence
with the pemsion leaw, hia pession begas the date of the filing
of his epplication,

uith all of the above fagts, we will ask you % give us a ruling
in this case, as toc shether or not this man is entitled %o any
pennion during the periocd his neme was not on the pensjon roll.”

it is our understending, snd we will assume 1t to be the fact, that
the pensioner was properly exeluded from such pension during the periocd in
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guestion, and this opinicn will be confined to the single question of
law as to whether or not one whose nsme has rightfully been stricken
from the pension reoll becauss his visien is superior to the statutory
standard, but whose vision later declises c¢ es %o bring him within sueh
statutory standaprd, is entitled to a pension for the periocd during which
nis name was not on the blind pension roll,

The right to receive = blind pension is purely statutory, 7The
statute suthorizing payment of blind pensions is Revised Statutes Jigsouri
1929, section U094, whieh provides as follows:

"jee, UU94. Vision test - wio entitled to pension,~ No
person shall be entitled to a pension under this article

who hae vision »ith or without proper adjusted glasses greater
than whet is known es light pereeption; that lizht peroeption
68 used in this section mesus not more vision than is suffie
glient only to distinguish light from darkness and reccgnize
the notion (not the form) of the haud of the examiner at &
distance not zreater than ome foot from the eyej; and no
parscon shall be entitled to receive & pension exoe;t uzon
seientifiec vicion test swpported by the certificate of a
Sompetert ooulist, approved by the cammission, that sueh per-
son doea not possess & greater vision than that provided

above in this section; and every person passing the vision
test and having the other qualificstions provided iu this
artiele shall be entitled to receive & pension of three
hundred (§300,00) dollars per annum, payable guarterly,”

In this same statute is s probibition caainst the receipt by any person of
2 blind pension who esnnot come within the statutory definition of blind-
ress, and sinee the penszioner in this cease did not for the time wiieh 18

in questicn possess the statutery qualificetions, and since the statute pro-
hidites any perscn receiving such pension who is mot within the statuscry
standexrd, 1t is ocur opinien thet such person could not be entitled to a
penaion for such peried,

pur genglusion is strengthened by that pert of hevised tatutes
uissourd 1929, ceetion VU396, whieh provides as fallows:

né & % Syhenever it shell bdeccme known 8¢ the commission

that any person whose nsme is on the bliad peasion rell is no
longer gualified to receive a pension, after reasonable notioe
mailed to such person at his or her last known residence
address, sucn faet shall be esrtifisd tc the state suditor
end the neme of suah perscn shell be stricken frox the blind
pension rell;* * v

i remedy is provided for & person aggrieved by decisions of the
Commission for the Hlind "as to his or her property or inccme, residential
or moral gqualifications to receive the benefits of the article” by Hevised
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Statutes Vissouri 1329 section U901 whiol provides tnet ar appeal may

be taken from such decision "to the eircuit court of his or her judicial
eirouit within ninety days frem the deoision complained of”, This
statute, when originally onected in 1923 (see Laws of 1923, peage 302,
section §) provided thet “any parson clalming the berefits of this agt
who is aggrieved by the setion of the commission for t'e blind may appeal
frem 1ts decision ete."” and under the 1323 statute an appeal wuld 1is
from a decision of the Commission am to the viasion of an appliesnt for
pension, In Latter of feation of Ndith shelley v, Vissouri Commission
fer tue Blind, 309 Me, Gl2, 2, We 686 (1925)., This stetute as smended
in 1925 (Lawe of 1925, page ) in whioh form it i» etill in effeot as
quoted above fram the revicion of 1929 limited appeals to deeisions of

the Commission ss to “property or income, residential or morsl qualifica-
tions” s0 that it seens that the statute sinee 1925 has made the decisiona
of the Commission ss to vision non-appealable and, therefore, the declsion
of the Commisaion coneerning the visiom of the punsioney herein by which
he wes stricken from the pension roll would net be subjeot to attack,

1t i» our opinion that the pensioner resley lLooney, Dunklin
County Keo. 16, is not entitled to m pension for the pericd during wileh he
vas 2ot on the pensieon relil, subsequent t0 his being stricken off such
roll by deelsion of the Comuission for the lind and up until his reine-
statement thereon, and that the decisiom of the Commission for the Hlind
in striking him from such pension rell was, under thoe fasts furniashed in
your request for opinion, proper, and not subjeet to esttack or review
at this time,

Yery truly yours,

EDWARD H, MILLER
AFPROYED) ASSISTANT ATT EREY GUNERAL.




