
vv~NL~~:- unaer ~ect1on l~lo5, 1 aws of 1933, pages 355-356, 
COUNTY C~ERK: -county ~lerk, where he becomes a desi~nated person 

under snid section, may receive compensation for fnr­
nishing financial statement , but cannot colleC't c~t:,­
pensation for preparing financial statements for years 
1930, 1931 and 1932, as statutes then in fo rce did not 
authorize such compens a.tion and clerk cannot prove 
contract with county court to pay h i m fo r such services 
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Februery 27, 1934. 

t.r . l'el vin Eng1eh~t, 
.t'roE'eouting A~torney Jrad ison Coun t y , 
Fredericktown, t• i ns ouri. 

Dear Sir: 

---
F J LED 

( 

r 
J 

le are acknowled~inp- receipt of your 1 e tter in 
~~ ich you inquire ns follows: 

MUnder Section 12165 Laws of 1933, of 
• issouri, it is provided thrt county 
courts of eac~ county in the State 
ahalJ prepare and nub1 1sh in some news­
pa~er, in sa id coun ty, a deta iled fi ­
nancial s tatement o! the s~id county 
for t he year ending Dece-ber 31 pre­
ceding . The above ~ent ioned sect ion 
further nrovides th~t the said finnn­
cial st~tement s~all be urerypred either 
by the county clerk or someone designated 
by the county court to pre!are the said 
s tateme nt. Qection one of t hi s act re­
t)ea1s Sections 12165 and 12166 ~. S. of 
l.: i soouri 1929 . 

Under the sect ions reue Pled there is no 
pr ovision as t o t he oo~ensat ion fo r a 
county clerk who -ore, ares t '1e annual 
finatoial stetPr.ent . Also , there io no 
orovision th~ t in caee a county clerk i s 
~aid on the statutory salary basis t hat 
he SP all receive anv ~dditional con~ensa­
tion for the statement. 

At the present the count y clerk of t i-t is 
county is reauestin~ the county court to 
~ay hi m the cornuens~tion as set out in 
'"'ection 12166, Laws of 1933 of Hissouri 
fo r the n~epari n~ of t ~e financial otate­
r.ent of t his county for the year endin~ 
Dece.'1ber 31, 1933. I1'l addition to t ~ i s 
he has reauested the county court to com­
nensa te b i n for each fi~e~cinl t~tenent 
nr eT)ared for t'le ye rs of 1930, 1931 and 
1 9~2 . There is not hinR in the count y 
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court record of t his coun t y , t o show tha t 
the county court has r. t any time ordered 
t he county clerk to orepare the financial 
s tatement and t he .. ·e i s not hing in said 
records t o indicate t ~e amount of comuensa­
t i on that anyone should receive . So far as t he 
recor d is concerned, t he financial statement s 
of t h i s count y for t he years of 1930 , 19 31 and 
1932 were vol untar ily made by the county clerk 
and t he court accepted auch sta t ements and at 
no time di4 he mention to the court, when such 
s t atements ere accepted by the court, and 
appr oved t hat he was demanding compensat ion 
for t he work in addition to his regular s t atu­
tory s alary. The first demand made for sueh 
comnens~ t ion for t he years of 1930 , 1931 and 
193ft wa.s made February 8 , 1934. 

The county clerk has i nf or med the court t hat 
if t he oompe ns r tion for t he year s 1930 , 1931 
cmd 1932 are no t pa1d on t he s ame basis as 
t hat fo r the 1933 statement, t hat he wil l 
bring suit t o collect s ame. 

Please g ive an opinion on t h i s matter as 
quickl y as possible, as s a i d cause will prob­
abl y be tried in the Yaroh term of the cir­
cuit court of t hi s count y.u 

I. 

Section 12166 , Laws of Ui ssour1 1933, pages 356, 357, 
pr ovides for the payment ~orthe person designated t o nrepare 
the financ ial s tatement for t he county. Said Section, among 
other t h i ngs , provides: 

''••••The county eourt shall not pay the nub­
lisher until s aid proof of publ ica t i on i s 
filed wit h the court and s , all no t pay t he 
person deaignat ed t o prepare the statement 
for t heprepa r ation of t he copy f or s a id 
statement until the state auditor s hall 
have notified t he court t hat said proof of 
publication has been received and t hat it 
complies with t he re~Jirements of t his 
Section. ••••For t he preparation of t he 
fo r t he statement t he court may al low not 
t o exceed t he price per hundred ~rds and 
figures permitted t o t he clerk of t he court 
for t he writing of the record and no pay 
s hal l be allowed for ps.sting print ed copy 
in t he record.•~•••" 
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Section 12165, Laws of • iseouri 1933, pa~s 353-356 , 
among other t h ings , provides : 

•••••or if no one has been designated said 
at at e,.ent havin,"" been prepared by t he county 
clerk, signo.t ure s~a.ll be in t!1e f ol lo"i ng 
fom: 

Cle rk of t he County Cour t and ex- off icio 
officer desi&~ated t o ? repare fin~~ci p~ 
state~ent required by Section 12165 ~ev iaed 
St atutes 1929. ••••• 

Under t he foregoing sect i on the county court i s •mt'lori­
zed t o appoint as a designat ed person to prepare the financial 
statement any person, or upon a f ailure of t he court t o desig­
nate a uerson t o ~repare t he f inancial statement r ea1i red by 
Section 12165, the count y court becomes t he officer desig-
nated under the statute t o :::-rerya,re t he fi "'la.."'lc ial statement. 
Under Section 1 2166 , i t i s the dut y of the county court t o 
pay t he person designa ted whether it be an out s i der or t he 
county clerk for preparing t he f i nanc ial stat ene nt, and t he 
~-ount of eompensat ion· is limited not t o exceed the nrice 
per hundred words and figures per mitted t o t he cler r of the 
Court f or t he writing of t he record, and no pay shal be 
allowed· for pas ting t he n r inted copy in t he record . In vie~ 
of t he foregoing s t atutes we bel ieve t hat t he Lep,islature 
has aut horized and directed t he count y court to n e.y t he 
county clerk for performing t he service of ~reparinr t he 
fin~~cial statenent whenever t he county court h~ s f ailed t o 
deoi~na.te some other person t o nrepare t h is s t a.t e.1ent . 

I n answer to your first i nqu iry, therefore , it is 
the opini on of t~is De~artnent t b9t wher e the county clerk 
of your county, as such, bee~e ijl- off icio officer desig­
nated t o orepare the financial statement, os required by 
Section 12165, thct such clerk may recover compensa t ion 
fo r 1re, aring such ntate~ent f or t he year 1933 , at which 
ti e Sections 12165 and 12166 were in effect. 

II . 

Ho~ver, in dealin~ with the ris~t of t~e count y 
clerk to col lect the same compensation for t .1e year s 1930 , 
1931 and 1932 , we bel ieve that you have an entirel y d iffer­
ent situation. Section 12165 and Section 12166, Laws of 
·1ssouri 1933, pages 355-356, became ef ~ective on July 24 , 

1933 , and t herefore were not i n eff ect during 19 30 , 1931 
and 1932. Such be in(" true, t he count y cler k canno t b2se 
hi s right t o cnnpensat~on ! or mak i~~ t he financial s t ate-

ent for t hose year s upon aeotions 12165 and 12166 , L~~s 
of i~anuri 1933, ,.,ages ~5§-356. The r i ght of t he cler k 
t o collect OO'"l"Jenantlon for 1. 930 , 1931 and 1932 , i "!"lclu-
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for ma.:.r ing financial statecents rous t be deterr.! ined by the la.w 
in effect at t nat time, ~hich "ere Sections 1 2165 and 1 21 66 , 
of t he ~evised Statu tea of i aa0uri, 1929 , 1ich are as 
follows : 

"Section 1 2165: And the said cnurts ehall 
a t the oame tme make out a. st tement of 
the amount of debt due by their counties 
and a detai led stnteoent of receipts into 
and disbursements from the C·.,unty trersury, 
such statement to show, seuarately, the 
a 1ount received in each fund--first, f r om 
the general t ax book; second , from t he 
railroad tax book; t h ird, from bil 1 iard 
and other t able lice~ses; fourt h , fe rry 
l icenses; fifth, from land back tax books; 
sixth, f rom personal delinouent list~; 
seventh , fines and nen3lties; ~nd, ei~~th, 
fro~ other sources. ~1e disbur sements 
shall be classified under se"!')a.r te heads: 
'Salaries and fees, • ' Costs in criminal 
c see,' ( Roads and bridges,' ' S1noort 
of paupers, ' ' Support of poor nersons 
in lunatic asylums, ' •suo ort of boys in 
reform sc~oola,' 1Supryort of g i rls in 
induStrial home for girls, • ' Booka nd 
stationery,' 'Repnirs of nublic buildin~s 
end fuel, ' ' 7xnenoea of election~! and 
such other classes as may be necessary , 
together with t he names of the persons 
t o whom war r ants ere drawn, and the 
total expended f or eac~ claso of expen­
diture s~all be g iven. The state~cnt 
o~ all also show the amount of t he lPst 
land and personal delinQuent lists, of 
the uncol lected land b~ ck t ax books and 
the peroonal delinquent lists returned 
more than one year . It is made the duty 
of t he state auditor to fur nish the forms 
of such annunl statements w~ich sasll be 
used in making such statement." 

•section 12186: The facts thus ascertain­
ed and t he account and statement thus 
m~de out shall be entered of record in 
c~id courts and ~ublished in some news­
caner in eac~ county ~ere nny such m~y 
be urinted, and if t here be no newsn e r 
publ ished in t he county, then co~ies of t he 

· s~e shall be put up in the 1omt o~~snicuous 
place in each t ownship of t ~ccou~ ty, by t ne 
sheriff, .. i t hin t hr ee wec'ts nfter t he 
adj our n.,ent of t he ter 1 at ...rlich t:e ,.,r oceed­
ings mentioned shall ~ave been had . One 
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cooy of such ~ubl i~hed state ~a~t sh nl l 
be filed 1tn the office of t lle cler l of 
the count y court ond a cert ified copy 
of such stt~te ..,ent shal :. be t r r>'1S'!Iitted 
t o t he s t ate auditor on or befor e t he 
1 ast dn:r of · ay in eoc ll yenr. The 
s t at ement he r e in reauired t o be made and 
'>Ubl i shed shall be i n 1 ieu of all ot her 
statement of rece i~ts nd exne"lditures of 
count ies reouired by l aw t o be ~ade and 
'Ubl ished. " 

Neither ~ection 12165 or Section 12156, q . s . ; 0 • 
1929 , carry any orov ision for oo~penoating t he county cl er k 
f or r1ak i ng the financ ial s t atement required under t l-tose 
sections . It i s a el l settl ed law in t his ntate th~ t 
~enever a c '1unt y officiel seeks t o i l!r"ose c c"'large unon 
the count y ~nd collect a fee for Aerv ices perfo~~ed , he 
shal l be able to point out the eection in the a t tut es 
~ ich aut horize3 the ~aynent of the f ee . It i s evident 
fro~ the re~dinr, of t nooe secti onr t ~ t "lo nr ovision is 
~ade for the neymcnt o! the f ee de~anded in t hi s case . 
The rule i s announced in s~nderson v. Pike County, 195 
- o. 598 , 605 , as follo~s : 

Mit is ell - settl ed l aw in this St a te 
that the rir,ht to co.:.;>ena,.tion fo r t he 
discharge of official d•1ties is -:'u rely 
a creature of t •. e s tatute , and tha t t le 
stat ute wh ich is cla i med t o confe r thP t 
r i ght c.ust be strictly construed. The 
r ir~t of ;:, nubl ic officer t o COfl""Jenea­
tion is derived fro~ t \C statute , and 
he is entitled to "lone fo r services t hat 
he may ner for c no suo~ officer, unleos 
t he statute gives 1t. (State ex rel. v . 
Adana, 172 ~o. 1-7; Jao' s on County v. 
Otone, 1 68 tto . 577; St ate ex rel . v. 
~albridge , 1 53 ~o . 194; St at e ex rel. v. 
Brown , 146 " o. 401; St at e ex r el v. 
Wofford, 116 ro. 220, C iv~ns v. Daviese 
Co ., 107 J'o . 603 ; Wi l 1 i e1S v. Charit on 
Count y, 85 ~'o . 645 , Gan on v . Lafayette 
Co . , 76 : o . 675).~ 

It i s apoarent fro~ the foregoin~ decision that 
before the count y clerk can clain comnensat i on he shall 
poi~t out the st t~tute ~1 ich aut ho rized t he ~~yrent of t he 
fee . The forego i nr sections do not ~thorize t "'le na~ent 
of ony fee , and such beirw true , t he county cle r 'r: i s no t 
entitled t o any co~ens~tion by repson of t~e c t atutes . 
Since he is not e~titled to any co~?e~s~tion by re?s~n of 
t .1e statutes, t hen t he only othe r basis uoon .-m i c ·1 he 
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can clai . coxpensntion i s that the county court ~: r h t h ave 
e"l t ered i ., to a contract w1 t ':l hi.. fo r t ~e l')uroose of ore­
prr ing that statemen t . ,;e do not bel ieve , however , that t ~e 

facts stated in your inaulry i l l suo ort such conten tion. 
I t ap~e~rs from your let ter t h?t t~e recor ds of the count y 
court are absol utel y blank i n so far a s any cont r pct be­
t we en then and the coun t y cler k is concerned .i t h reference 
to t he co,o ilin~ of t h is financial s tatement. You st~te 
t1at the or k was done voluntarily by t he county cler k 
and al t hough he h~s rnade no clai m tor such comoens~tion 
f or the years for w~ich the statements were made , he now , 
for t he fi r st time , claims h is rif!"t t t o be paid. 

The county court is a court of record and can 
only speak t hr ough 1 t s recor ds . It h?s no right t o deal 
~lth any person or to char~e the count y for ny co~~odity 
or ser Tice unl ess t he r ecords of the county court evidence 
the contract . It is said in Sanderson v. Pike County, 195 
" o . 590 , 804: 

•The count , court is a court of r ecord , 
and itc acts and pr oceedingc can only be 
knovn by its recor d. A cont r Act wi t h such 
court oan1ot be established by parol evi­
dence . ('''aupi n v. Fr ankl in Co . , 87 Mo. 
327 ; Denn ison v . County o: ~ t. Lo~i s , 33 
,(o. 1 68). No record of the count y court 
was nroduced on the trial of t h is cause 
fixing the t reasur e r ' s co~De~sat 1on under 
eit er of the forego i~ oect ions of t he 
s t nt ute." 

The s~. e doctrine i o announced 1n the c~se of 
!S "lupi n v . Franklin Co., 67 :·o. 3~7, 329 , here t "'le Court held 
tlu: t it wa.a error t o ad. it parol ev idence as t o an cll eged 
c~ ntrac t with the c ounty court, the cou r t say i ng : 

"The court below err ed in admi tt1nr, parol 
ev i de nce as t o t he alleKed contract made 
wi~h t~e count v court . A cou~ty court , 
l i ke any o t her court of record , onn only 
speak by·its record , and t~e statute {1 
Trag. St at ., 419 , Art . 5) 1 expressly re­
qu ires t hat sucl1 courts ~ke ep just and 
f a ithful records of their nroceedings. • 
The obviousl y correct pri~oipl c that 
par ol ev idence i s 1nad~ 1s s 1ble t o prov e a 
cont r P.ot with tbe coun t y court , was an­
n-:>unced at an ear ly day in t his State . 
( :edlin v. Platte Count y , 8 ;,.'o . 235 ; 
l'il a."l v. Peoberton, 12 '·o . 598 . ) I t 
seems to be thou~ht t he cnse of Soggs v. 
Cald'l'fell Co . , ( 2S.1o.586), entmciatea a 
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different rule, JUt it wil l ~erhaps be f ound 
th "' t case nroceeded on t ,te ground th:-t the 
for~ality of enterin~ an order of record wns 
unnecessar y, when relntin~ to ' books in the 
office • of the clerk; ~nd the verbal order 
in t h~t inst?.nce w~o treated as analeAoua t o 
one for fu rnishinr ice clurin;: t he se ... sion 
of court, or benches fo r by- s tanders . And 
even the author i t v of tht:lt case ht's been 
doubted in Re'J""Y v . Jefferson Co . , ( 47 r·o . 
66 , ) and it certainly ~ee~o that t~e orooer, 
and i f we give heed to the s t atute nd the 
ear lier de c1si ons above "'tO ted, t he onl y course 
t o nuroue is in overv inst pnce t o le t t he 
re cord sneak t he only u tterances of the 
court entitled t o recor,nition. It has 

often been held by t his court, in accordance 
wit h t hi s view, th~t ~en a contr~ot had been 
made nit h a county court, t 3e record of that 
court as t'le onl y lef,l ti mate evidence addu­
cible in sup-ort of tile col'ltract. (Dennison 
v . County of nt. Louis, 33 ~·o . 168 and cases 
cited; Reppy v. Jefferson County , supra.) " 

The only ca.ae v:hich we find that seems to stand fo r 
t t1e pr opoe1tion that the county court c an be bound by a con­
tract not aope~r ing of record is the case of Bop,gs v . Cald­
~11 Coun t y , 28 Zo . 586 , cited in the above auotpti on. Th? t 
case as not approved in the case of Re~~Y v. Jefferson County , 
47 1o. 66 , cited in the sa 'le quo t ation. The Bor~s c~se w s 
cited ~ith disapproTal in the case of Harkreade r v. Vernon 
County , 21 6 i'o . 606 , 706 , '~!here t he Court, i n r efusing t o 
follow i t, s&ys as foll o~a: 

"••••The case of Riley v. Pett is Coun t y, 
98 ) o. 318 , is cited as BUt~ority for the 
propo~ion th ~ t the court erred in ex­
cludi ng t he offer of testi-ony, but tht:lt 
caee is not in ryoint. I t does n~ t hold 
t ~at t~e official action , hatever it be , 
of the county court ought not t o be o·1own 
by 1 to record . It holds t hat the mere 
record of t'le count y court would not bind 
the othe r contracting onrt y , if any , and 
that his assent or r efusal to assent mi Rht 
be shown by uarol . We pre c ited to Bo~RS 
v. C"'l d..-el l Co . , 28 r•o . 588; but t h t case 

as limited and distinguished in Dennison 
v. St. Louis Co . , 33 '·o . 168 , and wac 
doubted in ~eppy v. Jefferson Coun tv, 47 
Mo. 66 , and its nut1oritv otil 1 furthe r 
l:llaken in 1 aupi n v . Fr a.'lklin County, 87 
'·o. 327. It hrs not been fol lowed hereto­
fo r e and oqe shall not follow it now. " 
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In v i ew of t he foregoing c~ses and t ne ciiticis~ 
in the Bof,p,S cnse, "ll1.d the refuoal of the court t o later 
foll ow it, we deduce the rule t o be t hat before any per son , 
c1untv officer or other~ise, can hol d t he count,, court 
under a cont r act mt~de "T1 t~ 1 t, t 1at cucb contr act must be 
evidenced by t he records of the county court, t h rough which 
alone the court can ~eak . ThoPe cases hol d t ~t it is 
no t pr o-oer t o atte 1nt - t o pr ove n co"'\t r act wi t "l t he county 
court by p rol testimon y, ::md t '1o. t unles o t he col"lt r act i "' 
evide~ced b y t he r ecor ds of the county court t here i s no 
evidence t o sup ort the ~ i ng of t he contract . 

In view of the foregoin~ oases we conclude th~ t t he 
county clerk canno t collect for the yea r s 1930 , 19 31 and 
1932 by re~son of t he statute fo r t he reason that t he s t atute 
does not aut horize the payment of any compens at ion for the 

ak i ng of n fi nanciPl s t a.t enent . ire f u rther. conclude t ha t 
the county cle rk cannot recover against t he count y by re~oon 
of a special contr act ~ade wit~ the count y court for t he 
re as on t he t the records of the county cour t, t hr ough wh ich 
alone t he court can soeak and be bound , do not s ho that 
any such contract ~ s ever ent ered into . HavinR decided 
adver sel y· t o the clerk ' s cont e"ltions of t heGe two n ropos­
tions, t he sole quect ion r e,nining i e -hethe r t he clerk 
rray collect on t he basis of auantum meruit. In t7olcott 
v . Lawrence County, 26 t'o . 27 2 , 273 , t he Court says: 

•The pet i t ion in this cese does "lO t ~ver 
a con tract of any Y i nd vri t h t he count y 
court but t he pla intiff seeks t o r eco ve r 
upon au~ntum meruit . I n our o~inion the 
count y i s not l i able unon an i mplied 
pr o•niee . " 

c :·cvJs ION. 

In vie of the forepo inr i t i s therefo re the opi ni on 
of t hi s Depar t ment t hat t he count v cle rk is e1ti t l ed t o cort­
~e~s~tion for 1aki ng t he fin8nC1P~ ct 8tement for t he year 
1 9 33, i f he becomes a des i gnated person under Secti on 12165 
~nd Section 12166 , L?-s of icsouri 1933 , t> 8ges 353-356. 
It i s our f u r t1e r opi ni on , however, t hat t he county cle rk , 
upon the f acts s t at ed in your letter, cennot r ecoYer com­
oensetion for nak ino- t he financ ial s t nt e•.1ent for t he coun t y 
for t he ye~rs 1930 , 1931 and 193~ because : 

(1) The L~~s of i tsour i, 1933, oa;;es 353-356 and 
r ections 12165 and 121 66, ~ich fur nish t he basis fo r com­
pensation for the aki ng of the 1933 financ ial statement , 
r ere not i n force cluring t he yet' r s 1930 , 19 31 and 1932. 

(2 ) Secti ons 121 65 and 12166 , r . s . ·o. 1929 , 'l i ch 
were in force dur ing t he years 1930 , 19 31 and 1932 t1'lde no 
provision f or the pa~ent of any comnens~t ion for t he ~aking 
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of such f1nnncial stat ements, and such being true, t he 
official can 1ot noi~t 0ut the aut or ity for coll ecting 
any compenn~tion . 

( 3) The records of the countv court do not dis­
close t hat nny snecial contract •~a ever made ~ith the 
countv clerk in wh ich t hey agreed to nay him any comnensa­
tion for t ' lis qervice, and such being true, such contrac t 
cannot be ~roved by parol evidence . 

( 4 ) The clerk o~ no other ue raon is entitled to 
recover ne~1nst t he county upon a auant~ ~eru it fo r t he 
ret1son t hat t he county is no t liable upon an i~pl ied pr o!'l ise . 

Very truly your s , 

FRANK '1'1 . HAYES , 
AF~istant Attorney General. 

Attorney Gene ral . 

F\'/H: S 


