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(SCHOOLS - CONSOLIDATED SCHOOL DISTRICTS = APPOINTMENT OR
EMPLOYMENT BY SCHOOL BOARD OF ONE OF ITS MAMBERS TO OFFICE
OR WMPLOYMENT OF PROFIT - NEPOTISM - RIGHT OF CITIZEN TO
INFORMATION OF AFFAIRS OF BOARD AND DISTRICT)
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Hre Fo %o Dunard, ) _ . [
6200 Lotus ivomue, C A
Tellaton, “t. Louis County, Yoe

ir, John L. "ardue,
Lenoz ‘venue,
wallston, “t. louls County, Mo.

Contlements

£ resuest for am opinionins beon roceived from you wadey
date of November 14, 1933, sueh recuest being as follows:

*48 pey your instrustions duwring cur reeent conversstion,
we submit the following:

vellaton, Me. - mincorporsted - "opulation sround 10,000,
Has & Comsolideted dehool Distriet, with & Board of siz Direc-
tors,

#ellston School Boerd's records, exemined while im the Gt.
Louls County Prosecuting ittorney's Offiee show that -

(1) Bewry v, lwriemeyer, while o menber of seid board, ree
eeived e salary of 2127,00 per mouth as Seerctary to the Supare
iatondent of Sebools in sddition to the 170,00 per yesr ree
esived &8 feeretory to the Schoel Poard,

() Doess this smount %o wrongful distribution of
seinol funds?

{(b) If so, what is the penslity end whose duty is it
to prosecute?

e} what lsgal procedwrs ia necessary in crder for the
school distriet to bo relmbursed fur the smount of the school
funds wrongfully disbursed?

{8) vhen school funds heve bdean wrongfully disbursed
over & peviod of years, for hov meny yeers will board manbers
be ifsble in = sult to recover sush Munds?

{e) Por how lomg, efter his resignation, is an ex-board
neuber eriminelly liable for sreazful distridution of achoel

fanda?

(f) Does not seetion 9360 (n.2, 1929) prohidit the
paying of sslarioes, boyond the amount stated snié seetion, te
Sehool Board Wembers of the rellston Comsolidstoed Distriet, even
though ¥ellston is not {seorporsted?

(g) Cen & resizned Sehool Bourd Mamber be sppointed
by the Bosrd %0 o saleried position as Superintendent of Fuilde
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Business Manager for Bosrd or to some similay
and logally hold that salaried position? If wot
“ehool

1§
:
a2

he be removed?

(2) Johm ¥, Mll, & member of ths vellstom

Bosrd, hes a stepfather et & salary by said doard,
Mr, Hill claims thet he did not vote vhem the Buard appointed
bhis relative,

(a) OCen Mr, M1l be ranoved from office by setion
under the inti-Nepotism inendment?

(b) sShould the County rrosecuting ittorney refuse
%o take action what other recourse is available?

(3) In sddition to the adove, the "ellston School Board
persistently refuses $0 publish a DETAILED finsncial statement

%

(4) sSuppose e School Board euployed a persea at e stipu~
lated salary or made donsticns to an orgenisation, neither of

would such money paid salary and donation of soheol funds,
amount %o & wrongful distridution of school funds?
(%) Hes a tax paying citisen of the Wellston School Distriet

the adove questions will not only be apprecisted by the wundersigued
but, we fesl sure, by every law abiding oitizem of "ellston."

Aocording to & comferanes with you in commeotion with this recuest,
it i our understeanding that you have withdrawn sand desire us to disregard
questions (1-g) =ud (4), and consequently we shell eliminate these two
questions from further consi deration,

A8 %0 gusstion (1), R.5. Mo, 1929, “eetion 9360 provides, in pars,
as followe:
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"No asmber of any public sehool board of any eity, town

or villege in this state having less than twenty-Tive
thousend inhabitants shall hold sny office or eamployment

of profit from seid board while a member thereof except

the seeretary and treasurer, wic mny regeive ressonable
compensation for their services: Irovided, the compensation
of the seeretary shall nct exceed one hundred end fifty
dellars, and thut of the treasurer shall not exoeed fifty
dollars for suy one year,"

ond unier the fasts furnished by you s member of the Fublie sehoel Board
d4d held s office or euployment of profit from seid Board, The faset
that suah office or esployment was as Seeretary to the superintendent

of “ehools, and not es & direct euploye of the Board, would not seem to
mare any differense, in view of 1, i, Mo, 1929, 34otion 9329 which proe-
vides, in defining the powers of sehool boards of eity, townu and cone
solidated sehools, that "ne contraet shell be let, Seacher empleyed,
bill spproved or warraat crdered unless a majority of the whole boerd
shall vote therefur™, so that the howrd itself would have suthority and
power over the eauployment as Secretary to the Superintendent of ichools.

It 18 our cpinfon that your question (les) is to be snswered
in the affirmative,

(e to @estion (1-bY, R. 1, Me, 1929, Ceetion 9232 provides in part
as follows:

"y * T " % gohool director or other officer, who shall
willfully neglect or refuse to perform any duty or duties
pertaining to his office under this chapter, siall be regarded
as guilty of a nisdemeanor and subject to a fine of not wore
than one hundred dollars, to be recovered in any eocurt of law
in this state having campetent Jurisdiesion,”

Insuffic ent facte are given to show if the negleet or refusal was willful
within this statute ar if the scts eamplaired of were willful, corrupt or
fraudulent 8¢ as to bring them withda H. 9 N0, 1929, Gee. 4090 or 4001, and
on this point we express no opinion,

However, if in fect the aote could be established to be within either
of these statutes, ‘. 5. (o, 1929, section 11316 provides, in part, es follows:

“The prosecuting attorneys shall commenge and prosecute all

eivil and eriminel metions in their respective counties in whieh
the eounty or etate may be concerned, defend all suits sgeinst

the state or county, and prosecute forfeited recognizances =nd
actions for the resovery of debts, fines, peneslties snd forfeitures
asoruing %o the state or coaumty,”

ne %0 estion (leg), Af money has been disbursed without statutory
suthority so that the person who has received it is under a legal obiigmtion to
return it, as has been dealt with under (l-a) supra, and if the money did belong
to and should be recovered by the chool Board, the -eheel Sosrd would be the
proper entity to institute suit sgainst sush persom for its recovery, and
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if the obhoeol ioard, after formal demand by an interested citizemor taxpayer,
refuses or fails within 2 reasonable time to bring sueh suit to collect the
debt due to 1%, sueh eitizen could institute -uit in the name of the state,
at the relation of the citizen or citizens egeinat the .ehool Board by way

of mapdemus tc compel the ehool Hoard teo proceed to colleot sush debt, tate-
ex rel 'ear v, rraneis, 95 ¥o. 44 (1886), wherein the court said:

"% ¥ % where u publie risht is invelved, and the object

is to enforece a publie duty, the pecple are regarded as
the real parsy, and ia sueh c¢case the relator need not
show any legal or sjpecial interest in the result, the
fagt that he is & eitisen, eand, as sueh, interested in

the exeoution of the laws is the sesame which unloaks

the gates of mandatory suthority whenever an officer

whose functions are merely ministeriel, refuses ‘o perform
his office and thereby couses detriment to the publie
interest.” (rage 48)

As to @estion (led), R, S. Mo, 1929, seetion 063, in defining the
statute of limitations as %o personal aetions, provides as follows:

"within three years: First, a: astion sgainst s sheriff,
coroner or other officesy upon a 1lisrbility inewrred by
the doing of an act in his offielal espaecity and in virtue
of his office, or by the omiesion of an offieial duty,
including the non-pppment of money collected upon an
execution or otherwise; seoomd, on sction upon = statute
for a penelty or forfeiture, where the astion is given to
the party sggrieved, or tc such party and the state.”

As to question (l-e), R. 9, Mo, 1929, section 3393 provides as follows:

"¥o persom shall be prosecuted, tried or punished for any
offense, other than felony, or for any fine or forfeiture,
unless the indiotment be found or prosecution be iastituted
within orne year after the caomission of the offense, or incurring
the fine cor forfeiture,

If the prosecution were to be for a misdemecancr under seotion 9232, seo. 3393
would sovern, If tle prosecution were tu be for a felony under see. 4090 or 4091,
the limitation would be three years, i, i, Vo, 1929, see. 3392.

A8 to question (lef), slthouph the part of seetion 9360 quoted under (lea),
supra, deals with public school beards of eities, towns and villeges, this would
not prevent its appliecation to the vellstom chool BDoerd, because R, 35, Mo, 1929,
Jeetion 9333, dealins with consclideted school distriets, provides, in pert, as
follows:

"The board of educatiocn of any towm, c¢ity or consclidated school
distriet chell, exeept as herein provided, perform the seme duties
and be subjeet to the seme restrietions aud liabilities as the
boards of cther sehool dictriots acting under the general sehool
laws of the state,”
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end in the sbsence of any specific stetute compercble to Seetion 9360,
Gocling with consolidated school distriets, the proviasions of Seetion

360 would apply.

A® %o paregrsph (2), the Constitution of Missowri, Article
L1V, Seotion 1%, provides as follows:

D

"NEPOPISM, EY ANY OFFVICER OR MWWLOYE, FORBIDDEN -
VORFYITS OFFICE. Any publie officer or employe of thias
of smy politieal subdivision thereef who shall,
w of said offiee or employment, heve the right
or appeint any person to render service to the
to eny politionl subdivision thereef, and who
or sppoint %o sueh serviece amny rolestive within
degres, either by consemguinity or affinity,
reby forfeit his or her office or employment.”

the case of Normen v. Kllis, 325 WMo, 154, 20 s.v. (24)
ty, a8 follows:

*iffinity 18 defined as a legel relationship which
ses a8 the result of merpisge * * * "petween seach
spouse and the conssnguinal relstives of the other.'* (. 162)

t vas furtier held, as to the necesaity of lagisletion for the eanforce-
of this ecomstitutionsl provision, s follows;
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"4 gonstitutional provision desigued to remove an
existing mischisf should never be construsd as dependent
:u m’mm ond operation on legisletive will, "

P

Likewige, in the case of State v. Dowmen, L84 Mo, App. 549, 170 s.v, 700
(1924), $he issue was presented as to the right of & mamber of & publie

body to be appointed by sush body to sn office over which such body had

8 power of sppoistment, end the court held that suek an appointment would
be ageinst pubdblie poliey, The court said:

% * “ we have no hesitemey in holding that it is
against publie policy to sllow a body of publie officiale

[

having the sppointive pover to Till an office %o
one of thelr own mumber to sush office.” (Pages e 5°7)
The court further, at page %59, referred to the Oonstitution of Missourd, and

said:

*gseetion 18 of srticle §, of owr Constitution, provides

shat: *No persom shall st the smme Sime rill two sumicipel
offices either in the smme or different municipalities,.’
* & * 17 this constituti pal provision does not sbsolutely
prohidit our granting the relief jweyed for, it certainly
indicates the public policy of this State on the auestion
we are mow discussing.” (rage %59)
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Thus, s t0 your gquestion (2ea), the answar is that the constitutionsd
provision is self-enforeing, end as to (2«b), & suit in quo warrento
could %o lastituted for ocusting from office eny person violating the
mnti-nepotisa provision of the Oomstitution,

As to quwestion (3), the ittorney Genersl ruled ia em opiaion
rendered to Coorge W, Kriegesmen, "resident, 5¢. louls County "ress
Association, 104 West Lookwood ivenue, Webster Oroves, Missouri, that that
part of Seetion 9360 of the 1929 statubes which has mot yet besn cuoted
shove, which deals with the publication of statements by school boards,
end 15 a8 follows, " * ¥ * and provided further, thet it shall be the
duty of each of seid bosyde, snd of the boards of directors in other

i%a peture, and rate
the  earj; whioh said statement, 80 recuired %o bde made end published,
shall be @uly attested by the president snd seoretery board,

pandemus sould alse lie, see {leg) supra,

ABSISTANT X GMI¥RAL,




