TAXATION* Costs and attorneybk fees and dismissal of suits by
o collectors, under House Bill No. 124, discussed,
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August 24, 1934, F] [ -[:j_Dﬁ

Mr. W, N. Doss

Secretary

State Tax Commission
Jefferscn City, Missouri

Dear S8ir:

This is to acknowledge your letter as follows:

"We are in receipt of the following comruni-
cation from the Collector of the City of
Maplewood:

'In “e:! Clinkscales Bill to relieve
delinguent taxpayers of heavy penal-
ties and interest, signed J nuary 18,
1934 by Governor Park, in effect
April 18, 1934.

'Did this law give to County or City
Collectors the right to dismiss suits
without costs to property owners,

whether judgment has been rendered or
not}

'Also what recourse has the Attorney
who filed the suit, tc collect the
costs of filing the sult?

'In other words - has anyone a comeback
on the Collector, after he dismisses
suits without costs - 1if he had the
right to do it

"will appreciate an opinion from you relative to
this matter at the earliest possible date."
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I.

Your inquiry concerns House Bill No, 124, Laws of Nissouri,
Extra Session, 1933-34, page 166, approved January 18th, 1934,
effective April 12, 1934. 8aid section provides:

"That all penalties and interest on personal
and Heal Estate Taxes, delinguent for the
year 1932 and prior years shall be computed
after lecember 31, 1933, on the same penalty
basis as the taxes delinguent for the year
1933 ungil paid."

Before going into the guestions involved, it may be well
to consider the purpose and the history surrounding the emactment
of House Bill NWo. 124.

Prior to July 24, 1933, delingquent taxes were collected
by suits. (mnder the old statute the collector had the power to
employ an attorney and bring a suit against the delinguent tax-
payer. The statutes permitted the taxing as costs attorney's
fee and penalty and interest, which the delinguent Staxpayer had
to pay. However, in 19335, Senate Bill No, 94 was enacted (haws
of Missouri, 1933, paze 425 et seq.) wihiech became effective July
24, 1938, and whieh provided a new scheme for the colleection of
delinguent taxes. 3aid act provided that the collector would
gell the property without first placing same in jJudgment. The
Legislature in 1933 also enacted laws remitting the interest,
penalty and costs of the delinguent faxes, Senate Bill No, 30,
Laws of Missouri, 1933, page 423, which expired and ceased to
be in effect after Jarmary 1, 1934, This act was repealed by
the Legislature in Extra Session, 1933-34 by Corxmittee Substitute
Senate Eill No. 40 and three new sections enacted in lieu thereof
on the same subject (Laws of Mssouri, 1933, Extra Session, page
152-163) which new act expired December 31, 1933, Thus, upon
the expiration of Committee Substitute Semate B5ill No. 40 on
December 31, 1933, the remitting of interest, pemalties and co sts
on delinguent taxes no longer was permitted. And the next law
enacted by the Legislature in Extra Session, relating to remitting
penalties on delinguent taxes, is the bill here under consider-
ation, namely, House Bill No., 124,

It should be bornme in mind that after July 24, 1933, the
effective date of Senate Bill 94 (the law reguiring the selling
of property by the Collector without suit, to-wit, delinguent tax
claims), no costs such as attorneys fees or court costs, abstract-
ers fees or sherif{f's costs herein provided for, could be charged
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upon taxes thereafter becoming delinguent to be pald by the tax~
payer, It should be further c nsidered that this was the law
by virtue and under the provisions of whieh taxes for 1933
became delinguent, so that after July 24, 1955, the Collector
had no right to employ an attorney and accordingly no such costs
can ever be charged against delinguent 1933 taxes, nor could
cn{ such court costl be placed cafain.t the property of the
inquent tax payer respecting 19335 taxes., However, if in
any suits pending prior to mn 13, 1933, the same were reduced
to Judgment after the expiration of Semnate Bill 80, and before
the effective date of House Eill 124, to-wit, between the dates
of December 31, 1933 and April 12, 1934, then the taxpayer would
have to pay the amount of the Judgment which would probably
include the taxes, pemalties and interest and various other fees
and charges., To sustain the above conclusions reached by us,
we call your attention to the case of 5tate ex rel. Attorney

General v, Frank W, Bair, 333 ¥Mo. 1, and State ex rel. Crutcher
v. Koeln, 6l 5. W, (“) 750.

Bearing in mind the above mwemises, we will proceed with
a consideration of your gquestions,

A. gﬁ
ﬁ(ﬂlﬂ?l.

It is elementary law that if a suit is placed in judgment,
after such Jjudgment the city or other collector could not dismiss
the suit. It would take an order of the _ourt to set aside or
to vacate the t before a dismissal could be entered., This

is true regardless as to the date upon which the g:.gmnt was
rendered., However, by reason of the deecision in Bair case,

supra, it is our opinion that no valid jJjudgment for delinguent
taxes could be rendered during the pendency of Semate Bill 80,
and if any such judgment were rendered during that time, to-wit,
between the 13th day of April, 1933 and the 3lst day of December,

1933, such judgment would be a nullity. e gquote from the Bair
care, supra, l. c. 17:

"All guestions necessary to be discussed
having been determined, it seems advis-
able, before closing this opinion, to

observe briefly the effect of the chanie




in the law upon the back-tax sulite that
have been filed, or may be filed, sub-
sequently to the date, April 13 of the
current year, whean this new law bDecame
effective. Owing to the alternative
options granted the taxpayer, with peri-
odically and increasingly reduced
advanta;e to him in the avoldance of
penalties, & guestion of some difficulty
is presented pertinent to the efiect
upon suits pending during any part or
all of the entire period covered by the
act, (8) Concerning this matter it is
our view, (1) that none can proceed to
final judgment before the expiration of
the act on Janvary 1 next; (2) a tax~
payer exercising the first option, may
pl{ the original tax without more and
all penalties are thereby discharged
and his pending tax suit, if any, will
be abated; (3) exercising the second
option, the taxpayer, if suit be pend-
ing against him, must in addition to
the original tax pay ome-fourth of all
penalties formerly chargeable, in full
discharge of the whole and the suit
will likewise abate; and (4) the same
process and result will apply in a
general way to the remaining options."

Thus, while Semate Bill 80 was in effect, no final judgment
could have been rendered azainst the taxpayer and if a judgment
were rendered within that time it is owr opinion that the taxpayer's
right to discharge his taxes under the provisions of House Bill 124
should be allowed, However, a different situation is presented
in the event a tax suit were reduced to judgment prior to the 13th
a case there would be valid and suvsequent Judgment in Tavor of
the taxing authority and against the taxpayer, which Judgment would
include the various penalties, interest and costs prescribed by
law at the time. 4is to these cases, the taxpayer would be required
to pay the full amount of the Judgment and could obtain no relief
by means of the provisions of House Bill 124,
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In answer to your first guestion, it is our opinion
first, that the city or other collector cannot dismiss any suilt
which has once been placed in Judgment, whether such Judgment
be valid or a nullity., Second, that no valid final Jjudgment
could be taken against the taxpayer between the 13th of April
and the 3lst of December, 1933, and if Judgment were entered
during that time the same should be set aside and abated and the
taxpayer permitted to pay the tax, relieved of all penalties,
interest and costs, except such penalties as eould accrue on
1953 taxes. Third, that if Judgment were taken in a tax suit
prior to the 13th of April, 1933 or between the lst of January
and 12th of April, 1934, the same is a wvalid Judgmenat which
could not be dismissed by the Collector, but which would have
tc be paid in full by the taxpayer.

B. Also what recourse has the att
Tied » 8O —n"'t%_?gl
costs o the Y AR
X a gome-
11 'E&-%
m'gu : Tt out coai-m' if
he had the :ﬁt %o do i8]

In State exrel, MeKittrick v. Bair, supra, 1. c. 15,
the Supreme Court of lMissouri, en Banc, held:

"The contract entered into between the
ecollector and his attorrey, and aprroved
by the county court, imposes no liabil-
ity upon either the State, county or the
collector. It only fixes the status of
the attorney as to his right to compen~
sation and the amount thereof when in
the tax suit the liability therefore be~
comes fixed upon the taxpayer's property
by the final judgment in the case., # # #
The same rule necessarily apprlies to the
other interveners, who as public officers
have no contractural right as to their
terma of office or theilr compensation or
any vested right in either, the same
being subject to legislative control.
(Cases cited.) The fees of the collector
and his attorney and of the interveners
are subordinate to the general legislative
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power to impose, increase, diminish or
rexit penalties for tax delinguencies,
and no vested right of any of them is
iupaired by the remission.”

Our answer to your guestion as to the reccurse of the
attorney, will be in the negative.

Your remaining question as to the right of the collee~
tor to dlemiss the sulte without coste has been answered herein-
b.ror..

I11.

¥%e now direct our attention to House Bill No. 124. As
shown hereinbefore it has been the polliey of the last two legis~-
latures to make the collection of delinguent taxes on 2 differ-
ent basis and tc also relieve penalties., &y cansifng the collee~
tor to sell the property without the necessity of judgment
relieves the tuxpu{u- of attorney's fee and court costs, and
by House Bill Neo. 124 relieves the taxpayer of excessive penal-
ties already accrued.

Hiouse Bill No. 124 says in part as follows:

"% # # and prior years shall be computed
after Lecember 31, 1933, on the same
penalty basis as the taxes delinguent
for the year 1933 wntil paid.”®

The word "penalty" has been defined by our Supreme Court,
en Banc, in the case of State ex rel., Crutcher v. Koeln, supra,
l. c. 763, as follows:

"It follows that as used in the chapter

on taxation in the levised Statutes

the expressions, 'commissions', 'interecst',
'fees' and 'costs! are included in the
generic. term 'penalty'."
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Thus, in t. Louis County (being a county between
200,000 and 700,000 inhablitants) the omnly penalty that may
be placed against delinquent taxes 1s that prescribed by
Section 10152, Laws of Missouri, Extra Session, 1933-34,

page 1563, except taxes placed in Jjudgment prior to April 13,
1933, and between the dates of December 31, 1933 and April
12, 1934, and suech is our opinion,

Yours very truly,

James L. Hornsostel
Assistant Attormey-Ueneral,

APPROVED:

Attorney-General.

JLHEG




