
PROHioiTIOr : An Indictment obtained before repeal may be 
prosecuted after !ppeal. 

I. J~· 
February 19 , 1934 :J. '), P 

Honorable Gordon P. Dorris 
Prosecuting Att orney 
Alton. 1aaour1 

Dear ~:>ira 

This Department is in rece ipt of your ~equost for 
an opini on as to the tollowi.ng state o lacta t 

"till you please advise me what effect 
the newly enacted prohibition laws 
will have on eaaoa filed and pending 
under the old laws. A a an example, a 
party ia ellargod in this County w1 th 
transportation or intoxicatinz liquor. 
he was given a preliminary hearing 
last November and held for trial 1n 
Circuit Court, our Circuit Court 
convenes 1n ebruary. Can we l egally 
try this man for the commission of 
that offense . which wao an offense at 
that time , but whlch probabl y is no 
offense now under the new laws? 

Thanking you, we remain." 

Section 661 R. s. isaour1 1929 prov1de o: 

" JJo of fon "'o com·~itted, and no fine , 
penalty or forfeiture incurred pre• 
vioue to t ho time when &nJ statutory 
provis i on s 11 bo repoaled, ehall 
be affoe ted t y such repeal; but the 
trial nnd puniobm~nt of all 5UCh 
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offenses , and the recovery or aucb 
fines - penalties and forfeiture• • 
ellall be bad , . 1D all reapeeta , ae 
if t ne pro•1~1one had rsnained iD 
force . " 

ln the case of State v . l snmo (lanaao G1ty Court 
of Appoal 1923) 246 b . • • 96S, the court saidt 

" ~ eetion '7064, H. s . 1919 , provide• 
that f u ture repealing lawa shall not 
attect the pun1abmont preaeribe4 for 
a orev1oua v1olat t on of a statute. 
t ect1on 7065, R. s . 1919, makes a 
l i ke pr ovision as to proaocut i oaa 
pending at the t!ae of the repeal of 
sueh laws . Section ~709, R. s. 1919• 
1a 1n effect a repetition ot aeot1cna 
7064 and 7065, a. s. 1919, wtth th1a 
provieoa 

•? roY1ded , that 1f the ponalt.J 
or pun1ebaont for any offense be 
reduced or l e s onod by an7 alter­
ation or the law creating the 
o1'fenae, aueb penalty or pun1ahaont 
ohall be aaeosaod according to the 
amer:datory l aw.' 

Defendant contcnda that under tb1a tr oviao 
the pun1sbllent to be a aeeaed ia that pre­
acr i tMcS by t he Prohi bition .t.nforee?tlent Act. 
l o t hink thoro ia no r1t 1n tbia contention• 
for the reason that the prov1eo r elates to a 
reduction or losaon1ng of the punishment 
made by an alteration of the law pr escr1blng 
the o1'tenso . The Prob! b1 tion .ntorcement 
Act ta not an &m$ndment or al teration of the 
local optton law, but Wholly repeals such 
lnw. State v . · alkor.t 221 "-o• 511, 108 • ~ . 
615, 120 s . • 1198. 
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~nd 1n tho caao o1" State v . alker 221 Mo. 511 , the 
r upr emo Court o f aissour1 in an op1n1on rendered by 8ur geaa.J., 
.. aid s 

'•Aupellant' a post t i on t hat the occur­
r once ot tho local optt~ eleot10D 
prior to t ho trial eutf1oed to preYent 
a conviction, because t he dramshop 
act under which defendant was tried waa 
not in f orce 1n ' he county at the ti .. 
of the trial, might be trol l taken , but 
for tho prov1slon or section 2392 of the 
Revi sed Statutes of l d99 . Th1a seotton 
eaye no ofteneo eom 11tted and no ~tne . 
penalty or forfeiture , or prosecut i on 
commenced or pondtng preY1oua to or at 
t he t i me when any statutory pr ovla,on 
aball be repealed or amended , ahall .be 
affected by aueh repeal or aendment, 
but the t rial and puniebmsnt of all 
aucb offencea , and the recovery ot 
such f tnea , penalties or forfeiture• • 
shall be bad ae 1f 1 t had not beea 
repealed or amended. " 

In viow of the r oregotng 1t 1s the opinion o f thta 
dopart:nont that tho rep.eal of tho ~ tate Prohi bition Law doea 
not nr ovent the trial and conviction of a peraon,who prior 
thereto wa e indicted tor t he violation ot the State Prohi • 
t l t i on Law. 

«OY ilCki¥rRtct 
Attorney General . 

Respectfully eu t:n1 ttod• 

JOHN ~ . HOr~MAW, Jr. 
Assistant Attorney Gon&ral. 


