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FJ !-ED 

Ap ri 1 16 , 1 u 34. 

l!r. J . B. Dear.1ont, 
Prosecuting J,ttorney , 
• ound City, .. i s souri. 

Ll 
Dear Sir : 

1ile a.re ac<-na\lledging rece iot of vour 1 etter in 'T.'hi ch 
you i nqu i re as follows : 

"':fe have a s choo l board t t'i?t has ermloyed a 
teac~ter that is rel ated to one ~e"!'ber of the 
board in the nrohibited degree. The related 
direc tor was oppoPed to the employment and 
went on record ~s onnosing t he erplo~ent. 
The Board comrul t ed l'!"e nbout t he '!latter be­
fo re then employed. I told t hen as I intP.r­
preted your opinion of Auguct 25, 1833 t o 
Ron. Orin J . Adn.rns , the only way to br i ng 
about t he e~ployment would be for the re­
lated director to resign before the e~ploy­
rnent as ~ade . This he refu sed t o do. I 
further told t he two directors, t hat as 
I interpreted your opinion1 that an employ­
ment by them 1n defiance or the related 
director could not forfeit his position 
on the board , but t hat it woulo be an 
illegal and vo ic contra.ct on t"te ir part 
and endange r the oayment of the teacher 
out of the s chool funds of the dist rict, 
if cont ested . This s a .e teacher ~~s em­
Pl.oyed 1 ast year 't"'i t h this same related 
me r.J.be r on the board, but the !"':'l tter w~s 
not r aised at thpt time , nor di d t~e f act 
that she was related to t his me•1ber en ter 
i nto the employment a t th~t time . 

1 . Am I rigt1 t in my interpretation of y::mr 
farner opinion? 

2 . Can this e~loyment be reached in the 
manner ..,ade? 

3. If not , vould you adv ice contesting 
payment , out of the school funds, of the 
teacher ' s salary ? 

There is no collusion in this emplo~ent. 
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The rel a ted director has no c tildren of 
s c hool age . All patrono that h~ve c tildren 
at tending school seem to be be~ind t his 
e -ployt·lent . _I t nink tht't there is a feel ­
ing on the pert of the rel ated di rector 
and t'1e patrons th "~ t :->re behind hil!l t ;1at 
they are paying t he teAcher ""'ore t llan they 
should. T~ey would be disnosed t o contes t 
payment under t h i s e~olo~ent . " 

<jcction 13 of Article XIV of t he Constitution of 
... ~issouri provides a.s fol lows: 

~Any public officer or e~ploye of t his St~te 
or of any uoliticnl subdivision thereof ~ho 
cllall , by v irtue of said off ice or e:rploynent , 
have the rit;ht to n~e or appoint any person 
t o render oervice t o t he Ot Pte or to any 
oolitical subdivision t hereof , and who ohal l 
na..-e or anuoi "'lt t o such service any r elative 
wit~in the fourth degree , either by eo~san­
guinity or affinity , shall therebv forfei t 
his or her off ice or e "Ployment . •• 

The Suprar~ Court in the case of State ex inf. ~ c­
Y. ittrick v. Wh i t tle , 63 s. \I . ( 2d) 100 , 101 , in construi'!~ 
the above constitutional p rovisi on, s ays as foll ows : 

ttThe ar:tendment is direc ted ~ainst officials 
who chall h~ve ( et t he ti~e of t he select ionl 
' the right t o nane or a.pnoin t ' a person t o 
office . Of course , a boar d nets t~rou~h its 
official members, or a majority t nereof . I f 
at t he t i~c of the selection a menber has 
t he right (oo,'fe r) , e ither by casting a de­
ciding vote or other wise, to nal"ie or an..,oi11 t 
a person t o off ice , and exerc ises s? id rihht 
( po~er) in favor of a relative ~i thin the 
prohi bited degr ee , 'le viol ates tl1e a_..-,end~ent. 
I n t hi s case i t is admitted th~ t r csuonden t 
had s~c1 uo~cr Gt t~e ti-e of the select1on , 
and that he exercised it by naming and an.,oint­
ing his first cousin t o the position of teach­
e r of t he sc~ool in said district . " 

Ao ,e cons t rue t he above constitutional pr ovision and 
t he decision in t he ':'lh ittl e case, it is the act of t he rel<ted 
director in exerc isi ng bis po~er t o vote or appoint in f avor 
of the related teache r that causes the forfeiture of off i ce 
nnd makes t he contract i l legal . Where the rel a t ed di rector 
noes not pnrticinate b~ castin~ a vote or ot~er~iae in the 
elect ion of t he teacher, such election 1s leFal . Of course, 
i f the rel at ed di rector br ings about the election of the 
teacher t hr ough a fraudulent or oollusi 'Vc ap.;r eer·ent , t hen , as 
n ~atter of law, we bel ieve that the el ection ~uld be i l legal . 
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1e do no t bel ieve th~ t you correctly L"l t er preted the 
opinion of t .1 is Departr;ent under date of Aur;ust 25 , 1933, 
d irected to Hon . Orin J . \da-s , i nGG t on , • i ssou ri, and 
~ritten by ~on. Harry G . . ~tncr , Jr., Asointa"lt lttorney 
General. le ouote f r oc .r . altnc r ' s opi nion i"l order t~at 
you '"lay find t tle views exor ccsed i n th~t oninion "'nd t '1e 
views expresoed here in are entirel v Cv"lsio te"lt. !'r . .a.l tne r 
s ays as follo s : 

"From an ex:J.":lin .. t i on of t i1is Section it i c 
evident t h.., t t he ..,e· ,bers who ~re '10t r el ::-ted 
to the teache r e •uloyed ~rould not offend 
~ainat this provision by voti 1f for t~e 
e "T)loyr•ent of r- tecc'lcr ... . o io rel~ted -i t h­
in the nr ohibited degree t o o~other ne~ber 
of the bo~rd . In other ~ords, t 'lc only one 
viol..,.t .inr t'le orovision is the rel "lted direct­
or . AR to the . effect on the '"le ber of the 
board not vot in,r-;, n.nd '\"1ho is rel~tP~ T•i t l1 in 
t he proh i bitive desrr ee t o the te c 1er e: T) loyed, 
~ t 1ink t~io ~ertion c~ould be reterml"led 
upon the gr ound of the r,oo~ faith of t he 
reletPd director not votin~ for the e nloy-
·ent o-r the teaclter relate~ t o him in the 

prohibited degr ee. I t doeonot see" lo~ical 
or just t hat t wo or more me•.,bers of t ~e 
board 1avin~ the T)O"er t o e~~loy a te~chcr 
could e ~loy such teacher a~~inst the ~ishes 
of the othe r me ~ber ~hen such teacher w~s 
related to t he l'ltter .ne .. ber it in the 
prohi bited degr ee , and by the acto of t he 
ot'ler rre ... be r s of the board , in nowise 
brought about by t he rel e ted me ber , sub­
ject t ~e latter e r.~be r to forfeiture of 
off ice . On t he o ther h~d, we ~~e firnl y 
of t e opi ni on t hat i f teac'lers a.re e-oloyed 
by a sc ~ool board ~ho are relat ed t o any 
me~ber or e~bers of the board, Pnd t he 
enploy• .. ent of suc'1 t eacher io obtained by 
a~y colluoion , u~eersto~ding , Prrec~ent , or 
in ony other - anner involvin~ t he rel~ted 
director or directors, th-t t he off ice of 
sue~ direc tor or d irectors is forfeited 
ft~et 'ler or 'lot he or t~ev vote for or <"f'"'lin­
st such employment, or even t hou[~~ he or 
t hey be no t present a t t :1e PPtin,~ -nen such 
is aryryo inted. Thio ic conoi~tent ~ith the 
liberal construction ~iven t~e men~~ent , 
~nd e believe wn.o in t lle Mind of the court 
~hen it st~ted in the lhittle ouinion su~ra, 
' eit er by c~stinr, a dec idi~ vote o r ot'ler-
wise ,' Accordi"lgl y , in the event P rela­
t ive of a me .ber of the boerd w1 t 1in the 
p r ohibited c1egree io e ")loyed as a. sc!".ool 
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teacher or ot~er curoloye, the trc:ms?ction 
s hould oc ocru tin ized r'nd searched -l t 1 ex­
tre.;e energ-1 and cnrefulneoo , and if there 
is a ce•-,blence of collusion or bad foi th on 
t he part of t11e rcl ~ted <! l.~ector in the 
e mployment , the 1 .e .:>er so relP ted to t 1e 
employed teac 1er e 1ould be ouoteC. . 11 

}'r . Hal tTtcr further held th 'l.t : 

"Accordingly , it io t1e opinion o~ this 
office t~tat any co"ltract entered into by 
t'le 'Jc:1ool Bo~:r i .l."ld tm employe , whici. 
wo rks o. forfeiture of office under Sec­
tion 13 of \rticle XIV of the Co:lstitu­
tlon is a co~tract n~de • :Tl ~ ~ t eeth of 
the la"':7' "\Jld is void al")d unenforcible . " 

Concurrin~ on '.'fha.t 'r . r:r.l tne r held, we believe th:"~t 
it is onl y the mer~ber who p'"~.rtici"Ja.tes in t'~-,e election of the 
rclptec teacher t .. at :'C.rfo r a " Tl illerral act rn~ l L'VO hiroclf 
1 ia.ble to +' orfei ture o~ of"' ice . If t he tPftcher relPted to 
one me trber is elected by the other 11c bere of the boPrd, end 
the related director cloe o ·,.., ot p-rticipate, either by c ...... t inr 
a vo t e for auch relative or·by collusion or frnud , then t he 
contract entered .:.nto bet-een tl'lP +~o.cher end the boo.rd is 
ler al. It i s only whe re the contr act re~Jlta f r orn the rel?ted 
director participating in the e1ect1on t:1at t he contract i s 
void and cannot be enforced by the teacher, Pnd it io only 
when the related d i rector n~:rticioatee in the elect~on t~~ t 
t he related director can be nade to fo rfeit his office . The 
other r.enbers of t~e Ooar c~nnot, by vot1n~ for~ te8cher 
related t o one ~e,ber, cau~e t te related di-cc tor to forfei t 
.. is office, nor .,7111 t~1e ft'ct t"tlat t he non- rel "ted me• be r s , 
i~ hood faith , elect a ~e · oer related to a me · ber of t~e bo~rd , 
m~~-e t .1er:1 1 iable where the related director does not nart ici­
pate in the election of o-..tc!l relettive . 

You state in your letter that t here ic no col lusion 
be t een the related direc tor and the other ~e1bero of the 
boo.:rd, and that the related director , in r,ood faith, op"Josed 
t he e~loy~ent of is relative and wen t on recor d as votinr 
against him. 

Upon the facts otated in v~ur letter, it is t l Prefore 
t he o~ inion of t h is De~artrne~t; (1) t~~t t he election of t he 
teac~er waa leRal ~nd th t t~e contr~ct ~ltPred into ~et-een 
.1 1, and tlle board io lege.l "'nd enforcible ; ( 3 ) tht1t t!'le other 
me~bers of t he bo~rd would not be oersonal ly liable for ~~rr~nts 
i ssued t o the teacher upon th is legal. co'"ltr r.ct; ( 3) th~t the 
related director wouJd not forfeit his office; ~nd ( ~ ) that 
t 1ere would be TlO re~son for c~...,teE;t ing t 1e ...,Pr~e~t o~ t h is 
teacher' s salary w'lich i o due hir.t under a. legal and enforc ible> 
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c ontract . 

Ver y trul y vours , 

F .lA!;}C W. HAY!:S, 
As oi s t ant Attorney General . 

Attorney General . 

FWH :S 


