GOUNTY OFFICERS: - SHALL FORFEIT OFFIOE AND BE REMOVED, WHEN?

21,

Y

March 21, 1934, P

Honoréble J. J. De Veresux i r

Hayor et

#arrenton, Missouri
Dear 35ir:

This department wishes to acknowl.edge your
enclosed ¢lippings and letter of March 15, 1934,
which reads as follows:

" legarding case of Judge Louls
Bolm, of Warrem Co. I am enclos-
ing cllpplnga from the Warreanton,
Mo, Banner to substantiate my
statements made in a communica-
tion Feb. 22, 1934, to the Honora-
ble Governor Guy B. Park, I De-
lieve that they will constitute
sufficient proof that a vamancy
exists. I might gest to your
office that you write the County
Clerk, on unofficial stationery,
and ask where ycu coujd get in
touoh with Judge Bolm, either by
mail or for personal interviet,
and I am sure he will give you his
St. Louls address as his permanent
abode, If you feel that this evi-
dence is not sufficient, I shall
be pleased to furnish your office
with the names of leaders of both
parties, that you may interrcgete.”

The enclosed elippings read as follows:

"For ent -- home place in
Truesdale; will rent whole house
or several rooms, -- Louis Bolm
1718 North Union Blvd,, 8%, Louls
or see Hobert Bolm, Truesdale. "

and




Hon., J. J. Devereaux vl

CTRUESDALE -~ * * * * Judge Bolm
and daughter, Mrs, Eimer (Gruene-
waelder, and Krs, Lulu larie
came Monday from St. Louis, o
gpent cevernsl days while Judge
Bolm attended court.”

3/21/34

Section 2073 of the Hevised Statutes of Missouri,
1929, providing for the election and tenure of presiding

judgees of the County Courts reads as follows:

“At the general election in the
year eighteen hundred and eighty,
and every two years thereafter
the gualified voters of each o
said districte shall elect a
gounty court J s Who shall
hold his office for a term of two
years and until his successor is
duly elected and qualified; and
at the general election in the
year eighteen hundred and elghty-
two, every four years there-
after, the presiding judge of said
court shall be elected by the qua-
1ified voters of the county at laerge,
who shall hold his office for the
term of four years and until Rhis
successor is duly elected and gquall-
fied Eaﬁhdguﬂg. elected under the
visions of this artiole shall
enter upon the duties of his office
on the firet day of January next
after his election.”

Section 1824, R, 8. Mo,, 1939, prescribing the gqua-

lifications of judges reads in part as follows:

*Every judge of the supreme court
and of the several courts of appeals
shall be a eitizen of the United
States, not less than thirty years
old, and shall have been a citizen
of this state five years next pre-

caﬁtngagls election or appointment,

;:d g uég;e }aarnod in :hs law,
ery of the eirocuit court

ghall éo not less than thirty years

of age, shall have been a e¢itizen
of the United States for five yeare,

& qualified voter of this state f.r
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three years next before his election
or appointment, and shall be learned
in the law. Every judge of probate
and of ghall have at-
tained 0% twenty-four years,
and shall have been a citizen of the
United States five years, and shall
have been a resident of tha county
in which he may be elected for one
year next preceding his election;

*

PLER ..I

Section 7, Article XIV, of the Constitution of
Missouri, deals with the removal from office of county
eity, and all public officers and reads as follows:

*"The General Ascembly shall, in addi-
tion to other penalties, provide for
the removal from office of county,

eity, town and Sownship officers, on
gonvietion of wilifu}, corrupt or frau-
dulent violation or negleet of official
duty. Laws may be enacted to provide
for the removal from office, for cause,
of all public officers, not otherwise
provided for in this Constitution.®

Section 11202, R. 8. Mo, 1929, providing when an
grnou amm.tornti office and be removed, reads as
ollows:

"Any person elected or appointed to
any county, city, towm or towmship
office in this s;ate, exoept by im-
peachment, who shall fail personally
to devote his time to the performance
of the duties of such office, or

who shall be guiity of any wiliful or
frauduient violation or neglect of

any official duty, or whe shall,know-
ingly or willfully fail or refuse to

do or perform any official aot or duty
which by law it is his duty to do or
perform with respeot to the execution

or enforoement of the eriminal laws

of the state, shall thereby forfeit

hiis office, and may be removed there-
from in the manner hereinafter provided,"
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Mlechem on "Publie Officers”, Section 437, states

"As has been seen in an earlier
section, it 1s usually provided
that public offigers shall reside
in the distriect for and from which
they are elected, and the statutes
generally provide further that the
office shall become vloanttgggé
their ceasing to reside wi said
distriet. The reasons for these
providions are found in obvious re-
quirements of publie poliecy."

Beetion 438 of the same work states:

Where the law thus requires the

:{i:;o;.to reside -1&2:: the district
represents a ggggeari

o where it QSprolst declares

his removal from the distriet shall

create 2 vacancy, & permanent removal

from the diatric‘ -epresented will be

deemed an abandonment of the offige
anG a vagcancy will resuls,

"But a mere tcnporazg removalfor a
limited time and with no intention
to 2bandon or surrender the office
or to cease to perform ite duties,
will not bave this effect.”

Section 439 of the same work reads as follows:

"Thus, where a county officer leaves
the county with his family with the
intention not to return, or e to
another State with the inton ion of
there meking it his home or voluntarily
enliste in the military service of the
United States, he is held to have va-
cated his office; but a mere temporary
absence, as to procure medicnl freat-
ment, or to engage in business for a
limited time, or to fill a temporary
appointment, where the office may bLe
and is filled by a deputy, does not
operate to vacate it."
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in ]gq_v. e, 37 Ind., 236, 1l.c.
340, the court sets ou etlon € of the VI, Article
of the Constitution of Indiana providing that,

"“eall eouat{ township and town of-
ficers shell reside within their
regpective oounti;a, townships and
towns, and shall keep their respective
offices at such plages therein, and
perform such duties, as may be directed
by law,"

The court, in applying the facte to the above
section states fur‘hor:

*1f, then Yonkey, in December, 1863,
ceased to reside in Clinton County,

as alleged, he thereby abandoned and
forfeited the office, and 1t became
vagant; and any subsequent elaim , or
attempt of any one, as Yonkey's deputy,
%o, hold the office or discharge the
duties thereof, would be without right,
and & usurpation, * * * e

Again in 17 Heb, 508, the Jourt held that a
vacaney may exist in the office of couaty judge -
though the duties of such office are being disoﬁarg.d
by a person Semporarily cppointed by the proper authori-
ty, but the statute wnder which such a decision was
rendered reads as follows:

"“Bvery civil office shall be vacant
upon the happening of either of the
following events at any time before
the expiration of the term of suech
office, as follows:

1, The resignation of the incumbent,

3. His death,

3. His removal from office,

4. The deeision of a competent tribunal
declaring his office vacant.

6., His ceasing to be a2 resident of the
State, district, county, towaship,
preeinet or -ar& in which the
duties of hie office are to be
exercised, or for which he may
have been elected, ****e* "




Hom. J. J, Devereaux -6- 3/231/34

Wmf‘ﬁ%.’%aﬁ?hﬁ“f—“ﬁ%‘%.&t
states,

Wesssthe polioy of the State is
that a duly eleoted or appointed
official shall not be deprived of

his position execept for remissdesns

in the performance of the duties

of the of fice, or convietion of

some orime 'hleh denonstrates he

ie uaworthy to hold a position of
honor or trust, Not only is sald
policy to be gieaned from statutory
enactments but this court has de-
cided that if an of ficial possesses
the requisite qualifications for

his position, he can be removed

from it only for misconduct connected
with the performance of the duties

of the office, except when some trans-
gression apar! from those duties is
made by statute cause for removal;

and that ruie is general, ******

CONOLUSION,

The reason for a provision that he "shall
have been a resident of the county in which he may
be elected for one year next preceding his election”
is found irn obvious requirem.nts of public noliey,
however, we find nothing in the statutes or in the
decisions of the courts of this 9taute, providiag for
the removal from office of an officer n the latter
shall cease to reside in the cdigtriet in which he was
elected,

It is true that in Yonkey v. The state, supra,
the court held that upon remwval from the county, Yonkey
abandoned and forfeited hie office but one must bear
in mind that in all similar cases, the Oonstitutions
of the varlious states set out thu; a vao existed
whenever the particular officer "cesses to 8 resident
of the State, distriet, county, township, preeinet or
ward 4in which the dutlsn of hlt office are to be exer-
oised, or for which he may have been elected,"**+,

#e find nothing in the fzets presented which
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would indicate to us that Judge Bolm has failed
pérsonally to devote his time to the performance
of the duties of his office which by law it is his
duty to perform,

We are therefore of the opinion that until
such fagte are brought to light, his office cannot
be declared vacant,

Respectfully submitted,

Wi, O SAWYRNS
Assistant Attorney-General,

APFPROVED:?

ROY MeKITTIGE
Attorney-Genersl.

ivs/af)




