
STATE HIGHWAY PJ11 J~: Patr~lman cannot arrest party suspected or poasessing-­
Lntoxioating 11quor or seize the 11 quor ; 

Patrolman bas equal powers with any peace officer 
except power to execute civil process and right or 
aearoh and seizure 

Patrolman is not subject to auit for ralse arrest. 

Snptember 1 , 1934. 

I "\ 

Fl LE D 

Honor able El liott h . Da.. pf, 
Prosecuting Attorney, 

Jij_ 
Colo County, 
Jefferson City, saouri . 

Dear Sir: 

This department acknonledgo~ receipt of your letter of 
August 30 , 19~4 containing ~uosti ons on wh ich you desire the 
official opinion of thi~ office . The facts a r e : 

" J... high my patro.lc.un stors a car on 
the hi ghway ~pon tho theory t lat thoro 
has boon a misuse of a license ~late . 
Finding no v1ol.ation of the lAl in thnt 
respect , he proceeds to se&rch the car, 
without writ or arrant . . inding rack­
ages he believes to contain alcohol, he 
takes the driver of tho oar before the 
county sheriff, nho prooooda to make 
t he arrest . " 

\lo shall attempt t o analyze and ansvter your quc:Jtions separately: 

"Was t hat a legal procedur e under the 
Il18}:n o.y Patrol Law, especially Jn View 
of the provisions of t eotion 16 of tho.t 
\Ot? " 

The duties of the Hi ghway Patr ol. are set rort~ in section 
12 , page 234, Laws of 11issouri 1931 and ar o as follo s : 

"It shall be t he duty of the patrol to 
police the highways constructed and main­
tained by the co~sa1on; to rerulate the 
movement of trarfic t hereon; to enforce 
t hereon the lo.we of this state r elating to 
t ho operat ion and use or vehicles on the 
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hi ghways; to enforce and prevent t hereon 
t he violation or the laws relating to the 
aize , noi&ht l~d ape d of comoorcial 
motor vehicles and all l ows designed to 
protect and safeguard t he highways con­
structed and maintained by tho cocnisoion. 
It shall bo tho duty of tho patrol when­
ever p~ssible to deto ine jersons causing 
or responsible ~or t ho breaking, damaging 
or destruction of any i mproved hard sur­
faced road 1ay, struct~e , sian nar kars, 
guard r at l or any other appurtenance 
constructed or uaintained by the commi ssion 
and to arrest persons criminall y responsible 
therefor a:td to bring them before the proper 
offic ials tor prosecution. It shall be the 
duty of the patrol to cooperate wi th the 
secretary of state and tlle motor vehicle 
cor:un1so1onor in t he collection or mot or 
vehicl e registration fees and operators and 
chauffeurs licenses and t o coonorato wi th 
tho state inspector of oils in the collec­
tion of motor vehicle fuel taxes . " 

Undor ~ect ion 13 or the samo puee ent itled "Officoro ot 
State of t~soouri" the me~bers of t he Hl~1way }atrol appear to 
havo equal and concurrent powers wit h the peace officers of tho 
county. Said section provides : 

n'l'he membero of the patrol a r e hereby 
declar ed to be officers ot the state or 
r isoouri and shal l be oo demnod nnd t aken 
in all cour ts having jurisdiction or 
offenses ogai11st tho la a of tl.is otato . 
The monbers of the patrol shall have tho 
powers now or her eafter vested by law in 
peace officers oxcept tl..e s orving or 
execution of civil process . The mombors 
of t he patrol ahall have autlority to 
nrreot wi t hout rit , r ule, order or pro­
coso any person detect ed by htm in t ho 
oct ot Violating any l aw of t he ~t to . 
Whon a ce~bor of tho patrol is iu rursuit 
of n violator or s uspected viol ator and 
io unable to arreot such violator or 
sua~ected viol ator within tho 11 1ita of 
tho district or territory over hich tho 
juricdiction of such ~ember of the patrol 
extends, !le shal.1 bo and is hereby author ­
ized to continue in pursuit or sue~ violator 
or suspected violator into whatever part 
of this state may be r easonably neces sary. 
to effect the appr ehonnion and arrest of 
tho same and to arrest such violator or 
suspected violator whorovor he may be 
overtaken. " 



Hon. Elliot t 1!. Dampt - 3- Sept . 1, 1934. 

The Hi ghway patroLmen may have general powers and may have 
eoual powers, save and except one restri ction, which is contained 
i n Section 16 or the o\ct creating the I~ighTTO.y Patrol (Laws of 
Missouri 1931, page 236), which is as t ollova : 

"Tho members of the patr ol shall not 
have the right or power of search nor 
shall they have t he right or ~ower of 
seizure ercep~ to take f r om any person 
under arros t or about to be arrest ed 
deadly or danger ous weapons in the 
possession of such per son. " 

You state in yot~ letter t hat a highw~y patrolcan "stops 
a ca r on the highway upon t he t heory that t her e has been a misuse of 
a license plate . " e assume t hat he had information i n advance or 
had reasonable grounds for suspecting the driver of the oar or 
violating the law wi t h respect to auto licenses. The patrolman was, 
t heref ore , within his duties under Section 12, supra, insofar as 
s topping tho oar and making the arrest is concerned . s to t ho 
l egali t y or the arrest, we shall trent t he shme in another paragraph 
of t his opinion. 

You further s tate that "he proceeds to search t he car 
w1 thout writ or 1'Jarrant ·· . This, we hold , he has no author1 ty to do 
under Section 16, nupra. By t he plai n wording ot the s tatute it was 
evi dently the intention or the Legislature t o restrict t he powor or 
t he patrolmen, first, as t o search ; and s econd , as to seizure of 
anything except, after a person has boon arrested or is about to be 
a rrested, a deadl ~· or dan.,.crou.s weapon. Tha powor of search and 
seizure i s common to peace officers, but is restricted o.nd takon 
away from highway patrolMen. 

The situation now is tbet the patr ol n has arrested the 
supposed offendor , made a search, and believing th t ho has f ound 
alcohol , takes the driver or the car before the sheriff who proceeds 
to mo.ke the arrest . You do not state t hat the shor1tf ever r ade 
any search and soizuro himself, nd roterring again to Section 16, 
t he evidence could not be used, and a ot1on to suppres s would 
undoubtedly be ouctained. 

In ordor to clarify t his question and to fit a state or 
facts wh i ch m1Bht arise in the future, we take the liberty to nake 
t his suggestion : If the patrolman had arr ested the supposed offender 
in t he manner in which he did on a charge of violatins a license 
section and had been informed in advance that t he party was 1n the 
habit or violating t;o Prohibition la s and there was strona eVidence 
to support such a r eputat ion, he could then retrain from search or 
seizure , take tho offondor to the shor ift" or call the sheriff to 
t he offender, info~ tho sheriff of his reasons to believe that 
intoxicating li quor wao in the oar, alon~ with any other evidence be 
may possess, and t ho sheriff could t hen m~ke the search of the car 
and seize whatever li quor of an intoxicatii~ nature which Di ght be 
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found therein . I n our opinion, that evidence would be sufficient 
t or prosecution. ne base this conclusion on the case or s tate v. 
Davis, 329 •o . , l . c . 747, wherei n t he Court said: 

nThe defendant also complains of the action 
of tho trial court in overruling Lis motion 
t o s uppr ess the State ' s evidence, by Which 
he chall enged tho legality of the search of 
t he automobile and t he seizure or tho liouor 
round t herein. 

The sheriff and his deDuty were the only wi t­
nesses offor od in support or the motion , and 
t heir testi mony in that connection waa substan­
tially t he same as the testimony gi ven by t hem 
at the trial or the case, as to t he arr e st ot 
t ho defendant, the search of the automobile and 
t he seizure or t he li quor found i n tho automo­
bile . ut , in connection wi th tho motion , tho 
sher i f f further t est ified that he had soen the 
defendant 1n Tr oy on t wo occa s ions prior to 
the occasion i n ~uestion; t hat he was r eliably 
1nforoed tha t tho defendant had been stopping 
his car in the alley behind the barber shop and 
peddling whiskey in Troy; that, about four 
o ' clock in the afternoon of January 31, 1931, 
he as 3nformed by a reliable business ~~ or 
Tr oy t hat the defendant would be in tho alloy 
behind the barber shop about 8 : 30 o'clock that 
night and would have wh iskey in his possoss1on ; 
and t ha t he recoenizod t he defendant as soon as 
he s tepped out or tbe automobile at the mouth 
ot tho alley that night . Under such ciroumstancea, 
the sheriff bod r easonable groWlds to believe 
t hat t he detendant s committing a felony ; and 
so believing, t he sheriff waa authorized to 
arrest the def~~aant wit hout a ,a~rant , and , ce 
i ncidents to the arrest, to sear on the automobile 
wit lout a search warrant and to seize the l iquor 
found t her ein . ( ~tate v . E~rlow ( ... o. Sup. ) 327 
Ito . 231 , 37 s .w. (2d) 419 ; <tate v. Hoard, au:;>ro.; 
s t ate v . r.illiarns (~o . sun. ), 14 s . ~ . (2d) 434 ; 
State v . Dai loy, 320 l!o . 271, 8 s .w. (2d ) 57). 
The motion t o suppress tle ~tate's evidence ,as 
proper ly ovorruled• n 

Conclus i on 

In Tiow ot the statuto limi ting t he power and r1gtt of a 
highT1ay patroluo.n to searc'l and solzo, we aro of the opinion that 
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the evidence could not bo used in the prosecution of the supposed 
offender; that t he procedure of the lli gbnny patrolman was legal 
except as to the feature of his sear ching even though the facts do 
not r eveal that he actually seized the package containing the alco­
hol . We are ot the further opinion that the patrolman has the 
power, and was wi thin hia right s , in arresting tho supposed li quor 
law violator, but he should retrain fram soarch and seizure. He 
should follow t he course as out l indd above and turn over the 
s upposed ottendor to·a recoGnized ponce officor i n order that the 
search mi ght be leenll y made . 

Q.UESTION II 

"Does a highway patrolman have all 
t ho powers or a sheriff , and if not, 
to what oxtent is his power l i ui t cd, 
t aki nc t he ac t as a 1hol e?" 

we again call your attention to ~ection 13 of t he Act 
creating the Highway Patrol, supr n , and more particularly to the 
following words : 

"Tho mo.:1bor s ot t he .t--atrol ahall hava 
the powers now or heroaf t or vested by 
lal'l i n peace otticar a except t he serv­
ing or execution of civil pr ocess . 
The mc ~berG of t ho patrol shall have 
authority to c.rre~t without writ , rule, 
order of pr ocess any person detect ed 
by hi m i n tho act of vi olating any 
l aw of t ho stnte . " · 

Conclusion 

It is tho opini on ot t his department that, with t he excep­
tion of tho power and right to oxecute civi l proceao , and the 
restricti on a o contained i n 5cction 16 denying the patrolm&n the 
right and powor of search and seizure nitll t ho exception of deadly 
and danger ous weapons, a highway patro1nnn has equal, concurrent, 
and the same power a s any sherif f or poace of ficer of t he State . 

rp ~sTIOl III 

"~ao t ho takinG into custody by t he 
patrolman a fnlso arrest in the cir­
cumstances above stated?" 

Referring again to ~action 12 of t ho s t a to Hi ghway Patrol 
Act, Lnws of Mi ssouri 1 931, page 234, v1c find t hat 1t containn the 
following: 
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"To entorce thereon the laws of this 
state r el ating to the operation and 
use of vehi cles on the hi ghways" 

'It shall be t ho duty of tho ~atrol 
to cooperate wi th t he Secretary of 
Jt a t o and tho e ot or Vehicle Co~soioner 
i n the collection o f uotor vehicle 
registration feos . " 

This puts tho Highway patroLman within his rights to stop 
automobiles on t he hi ghway and determine whether or not there has 
been a violation of the laws r elating to licenses, if he has r ea­
sonable grounds t o suopect anyone of violating the sace . 

In t he instant case we assume that for the purpose of 
t his opinion he did have reasonable grounds to suspect t he offender 
of violating the license l aw. ,e would prosumo that he is not in 
the habit of stopping automobiles pr omiscuously and irritating the 
public generally. Pr oceeding on that essunntion, we ouote from 
the decision in the case of Hanser v, Bieber, 271 r o . 326, relatiTe 
to probable cause: 

"The statuto (Soo . 9805, H.s . 1909 ) 
authorizing police officers of s t . 
Louis t o 'preTent crimes and arrest 
offender s ' doos not in all ca~es make 
lawful the arrest by such officer wi th­
out a warrant . •.ro make lawful an arrest 
ror a misdemeanor not co~tted in his 
presence, t lc officer must have rea son­
able ground~ to suspect that the offense 
has been committed. The existence ot 
such reasonable grounds rests upon the 
facts in eaoh particular case, and their 
toroe and sutr ioienoy must be det ermined 
by the of ficer before he aots, and they 
.uat be sufficient to establish a sub­
stantial belief 1n his mind that an 
offense has been committed. If tho facts 
affor d no basis tor such reasonable 
suspicion, and the off icer by due dili­
gence could have ascertained t hat the 
plaintiff, at t he time t he officer 
arrested him and defendants caprici ously 
charged him with disturbing t he peace, 
was in an or derly dischar ge of his duties, 
tho trial court s~ould submit t he issue 
of false imprison~ent to t he jury." 
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\'le quote frOI!l Judge Bond's dissenting opinion, not tor 
its legal value, but because it conta ins facts which mi ght readily 
be applie~ to the i nstant case . I t was held: 

"If the arrest was l awful t here can be 
no recovery of d~ages for false i mpris­
omnent, oven t hough made without a war rant; 
and an unlawfUl arrest may be j ustified 
by the ultimate convict ion ot the party 
of the criDD for which he was taken into 
custody; and even though t he conviction 
bo reTersed upon appeal, a polioo officer 
i n qt . Loui s who has r easonabl e grounds 
to suspect that a misdemeanor has been 
co~tted May arr est t he suspected party 
without a warrant; and evidence adduced 
by pl aint i ff tending to prove t hat an 
altercation bet ween hirnsel f and defendants 
occur red, that a polico officer was called 
in and a complaint made to hin of a breach 
of t ho peace, and t~at upon an assurance 
by defendants that they would pr osecute 
the charge, the plainti~ was taken to the 
police station whore a f ormal charge was 
made and the trie l had, in which plainti ff 
was convicted, establi shed a reasonable 
gr ound for a belief on the part of t he 
officer that plaintiff haa boon cuilt y of 
a breach of the peace, and a demurr er to 
pla1nt iff' s evidence was rishtly ruled . " 

In the case of Billingaley v . Kl i no Cloak Co . , 1 96 vo. , l . c . 
539, the Court said : 

"We have already called at tention to the 
fact that pl a intiff all eged the arrost 
and i mprisonment wore wit hout probable 
cause and that she t r ied her case on that 
t heory , and she concedes that she must 
abide by that tveor y in this court. In 
order then to sustain the Judgment she 
must hnvc stonn not only her innocence , 
but that dofendnnt was wit hout pr obable 
cause to boliovo her guilty. " 

And agnin, · i n the same case tho Court ~~de the following 
sta tements with refer ence t o probabl y cause (l . c . 539- 540) : 

"Probable cause ' hhich will rel ieve a 
prosecutor fro~ liab1lit~, i a a belie~ 
by him i n the guilt of the accused, based ~· 
upon circumstances auftic1ently strong to 
induce suoh belief in t ho nind of a rea-
sonable and cautious man '. (Vansickle v. 
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Brown, 68 Uo . 627, 635; Stubbs v. Mulhol­
land, 168 Mo. 47, 74) . ' Pr obable cause does 
not depend on the actual stat e of the 
case , in point of t act, but upon the hon­
est and reasonable belief of the party 
commencing the pr os ecution.• (Jcmes v . 
Phelps, 11 Ad . & El . 483, 489) . If we 
applied this def inition to the facts of 
the case, we would be r elieved from t he 
necessity or saying that pla intiff was a 
party t o obtaining the goods on bogus 
checks , by acquiescence, if not by parti­
cipation. i or it seems too plaint for 
dispute that not only wor e the circum­
s t ances sufficiently strong to induce 
belief or her complic i ty in t he ndnd of a 
r easonabl e man, but it would have r equired 
a moat dense and abnormal mind not to 
have belioved it . n 

Concl usion 

It i a the opinion of this department that i t' the patrolman 
acted in good f'e.1th , without malice, and with tho judgment of 
a r easonable and cautious ort icor, t he same would not constitute 
a false arrest even though the arrcoted person be innocent of 
the charge preferred against him. 

APPROVED : 

OVIN :AB 

ROY liiciiT'":Rfck, 
Attorney General 

nospectfull y submit ted, · 

OLLI v ..m W. NOL'ZN , 
Assistant \ttorney General. 


