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OFFICERS - JUSTICES OF THE PEACE - COUNTY COURT -1 County 
Court has the right to 
declare the office of Just ice 
of the Peace vacant upon find­
ing certain facts . 

August 2 , 1934 

Honorable Elliott • Damp.! 
Prosecuting Attorney Cole County 
Jefferson Oity ,M1as our1 

Dear r . Dam~.r: 

i our letter requesting an opinion is as f ollowss 

" "lill you kindly give me your opinion on 
the construction of Section 216• , RoY1aed 
Statutes of ~aeouri , 1929, applyin~ to 
t he follow1n~ facts : 

Upon the death of a Justice of t he Peace 
in and .tor Je.tferson Township , Cole County, 
Jl1 aaouri, the County ~ourt of Cole County 
made an appointment to t'1ll the vacancy to 
the off ice. The person eo appointed qual!• 
f1ec1, but haa fail ed and retused to estab­
lish an off ice f or the traaaact1on of the 
business of a Justice of t he Peace in J ef ­
fereon Township , Cole County, eeouri.or 
to perform the duties of a Justice of the 
Peace . Said appointee, while still main­
taining h1a l egal r ea idence in Cole County , 
iaaour i , haa accepted a position with 

the United States f~odetic Survey and ia 
working outside tho Stat e of ~1aaouri. 
lie baa refused to reel the ot'f1co of Jus­
tice of the Peace . 

Therefor e , would it bo poaaible for the 
County Court o.r Col e County , Mia a our1 , t o 
declare the office vacant and obtain cus­
tod,- ot the books as provided 1n tbe 
aforesaid section. '* 
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videa& 

videa& 

iasour1 Constitution , Article VI , Sec tion 3?, pro-

n In each county ther e shall be appointed , 
or el ected , as many justices of the poaoe 
aa the pu~lic good mny require, whose pow­
era, dut i e s and duration i n office shall 
be regulated by law. " 

Missouri Conat1tut l on , Article XIV, ~ection ?,pro-

"rbe General Aaae b l y shall . l n addition 
to other penalties, provide tor the re­
moval f rom office of county, c1 ty , town 
and t.ownship officers . on conviction of 
w1ltul, cor rupt or fraudul ent violation 
or neglect of offici al duty . Laws ma7 be 
enacted to provide tor the removal t roa 
ott1ce, tor cause , ot all public officers, 
not ot herwise provided for 1n tb!a Conati• 
t ut i on. 

Secti on 11202 R. s. o . 1929 provides as follows : 
8 Any person el ected or appointed to 8n"f 
count,. ,city ,town or t ownship office in 
this etat e , except auch officers as may be 
subject to r emoval by tmp~aehm~nt,who shall 
tall personall"f to devote his time t o the 
performance of the dut1ea of such oftice,or 
who shall be guil t, of any willf ul or 
fraudulent .vlolat ian or negl ec t or any 
offici a l duty, or who shall lmowin..)."f or 
willfully tail or retuse t o do or perlo~ any 
official act or duty which b.J law it ia his 
duty t o do or perfo~ with reapect to the 
executi on or enforcement of t he orimi.nal 
laws or the atate , shall thereby f orfeit hia 
office, and may be removed therefrom 1n 
the manner hereinatter provided. u 

Section 11207 R. s . o . 1929 provides as f ollows s 
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"It an7 otf 1c1al againat whom a 
proceeding baa been tiled. a a provided 
tor in thia article. al.all be found 
guilt.J or tailing peraonallJ to de-
vote his time to the performance o~ 
the duties or such office. or ot an7 
willful. corrupt or fraudulent viola­
tion or neglect ot ott1cial dut7• ar 
ot knowingl7 or willtull7 tailing or 
re!uaing to do or perform an7 otticial 
act or dutr which by law it 1a -.de 
hia dut.J to do or perform with respect 
to the execution or enforcement ot the 
cr iminal laws ot tbe atate. the court 
ahall render judgment removing him 
trom auch ott1ce. and he aball not be 
elected or appointed to till the vaeanc7 
thereby created. but the same aball be 
tilled aa provided br law tor tilling 
vacancies in other caaea. All ac tiona 
and proceed1nga under ~ia article &ball 
be in the nature o1.' ci't'il actions. and 
tried a a such." 

Section 216' R. s. Mo. 192G prov1dea aa tollowaa 

"Whenever a Juatiee ot tbe peace aball 
rea1gn. mo•• out ot the to1r11ship or be 
otberwiae d1aqual1tied. be ehall ~-
mediately thereafter deliver to the 
clerk of the county court. or. it 1n the 
c1t7 ot St. Louie. the cit"J' register. 
all dockets . recorda. books. paper a and 
docUJDenta appertaining to hie ottice. or 
relati.Dg to &DJ' au1t. aatter or contro-
v•rllJ cOIIIIDitted to him in hie ottieial 
capacit7: Pfi OVIDBD :FURTHER. that when a 
juatice ot the peace diea it aball be 
~· duty ot ~· clerk ot the oount7 court. 
or. it in ~e city ot st . Louie . ot the 
ctt7 reg1ater. on the att1dav1t ot &n7 
peraon baving an7 intereat in mch dockete. 
recorda. booka. papera and docUDtenta. 
atat1Dg the nature ot auch intereet. and 
that auCh justice ot the peace 1a dead. 
being ~iled w1 th such clerk ot the count,-
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court • or such c i t7 register it in 
the c1t7 or St . Louie . to iaaue an order . 
in writ1n0• to the eherirt . <U.recting 
him to ~ed1atel7 take into h1a cua­
tod7 all auch docketa . papera. booka. 
recorda and documenta and deliver the 
--. without del a,-. to the clerk or 
the count,- court. or . it in the ci tJ' ot 
st. Lou1a . to the cit7 regiater ; and 
tor auch services the sheriff aball re­
ceive the aamo compensation as he 1a 
a l lowed uy law tor serving proceaa . to 
be paid out or the coul)ty conttpgent fund , 
or . it in the cit,- ot St . Lou1a. out ot 
any moneys in the municip 1 revenua tund 
not otherwise appropriated. " 

Prom the tacta stated in your letter. Section 
216' • supra . can be invoked to ·recover poaaeaaion ot tne booka. 
The clerk ot the county court should demand t l» aame ot him. 
and. upon retuaal . he could inat1tute a poaaeaaoJ-7 a ction 
againat him. Thia is not the exact remedy which 70u dea1re . 
according to your letter. You are more 1ntereate4 in vacating 
the orfice by legal proceaa. but it muat be r emeabered that 
even if the office ia judicially vacated. a poaaeaaar,J action 
ror the tokena or otrice ma7 become nece•a&r7· 

. 
In the caae or State ex 1nr. GentrJ v . Toliver . 

~15 ao. 737 . l . c . 7•8. 287 8 . w. 312. the SUpreme Court aa1da 

"Relator contends that . in making ap• 
po1ntments or county employees. ot-
t 1cera and agent•• the county court 
acta ministerlall7 nd not jud1ciall7. 
Thia may be true where no finding ot 
tacta on the part or the county court . 
upon which ita very power to make the 
appoinbent dependa. baa to be made. 
It" a dul;r elected. regular juat1ce ot 
the peace ehoul d die or resign. the 
county court would not be required to 
ascertain an7thing. other than that a 
vacanc7 had occurred. to authorize it 
t o till such ~caney by appointment. 
(Sec . sega. R. s . 1g1g. ) The making 
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ot an ap,po1ntment in auch caee woulcl 
in'Volve no f'1nd1ng of facta g iving 
the county eour t the power to make 
the appointment . The atatute 1taelt 
conrera auch power and requlrea no 
finding of facta au~hor1&1ng the 
exerc1ae of' the power. 

llone ot the case• cited by relator. 
wherein 1t 1a held that 1n JDak1ng the 
appointJII6nt the court or ott1cer acta 
m1n1ater1all7• ia a caae wherein the 
very right to make the appointment de• 
penda upon the finding ot the exiatence 
ot a atate of t act a g1 ving the court or 
off icer the power to make tbe appoint• 
ment. Such caaea are thu• d1at1.nguiab.ed 
from the caae at bar and need not be 
aeparatel7 conaidered,. * * * ~ ~ * * * 
It 1a not necessary to lengthen thia 
opinion further 1n the conaideration ot 
cases. we hold tbat the act ot maktng 
the appo1nt•nt of reapondent neeeaeari}7 
involved a f'1nd1ng by the county court 
tbat such a atate of' facta exiated aa to 
authorize 1 t to a ppo1nt an add1 t1onal 
Juatioe of the peace. including the find­
ing that two additional Jueticea of the . 
peace bad not alread7 been appointed. or . 
it they bad previoualy been a ppointed. 
tbat both were not qualified and acting 
at the time. Such finding bad the toroe 
and ef'f'eot ot a JuclgiDent and cannot be 
attacked in th1a proceedtng. 11b.ere1n fraud 
ia neither alleged nor aought to be pr~ven. • 

. Thua we .. e that WheJ-e the ~0Uil"t7 court 1a 
required to find. u a fact . that the Juatice haa "moved out 
ot the township" they are acting judiciall7 in any court order 
made pursuant thereto. 

vi deaa 
Machem on "Public Off icers• . Section f~. pro-

" Where the law thus -requirea the officer 
to reside within t he district which he 
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ropr esonte , and a fortiori eo 
where i t expr essly declares that 
his removal from the d1etrict &1all 
cr-eate a vacancy, o permanent re~val 
tram the dletrlet represented will be 
deamed an abandonment of the ortice 
and a •acancy will r eault. 

Sut a D16re temporary re'!loval for a 
11m1ted time and with no intention 
to abandon or surrender the ott lee 
or to cease to perform it& dut1ea, 
will not bave th1a e1't'eet. n 

In t be caae ot State ex rel . Attomey neral v . 
Sanderson 280 Mo . 258• 217 s . •· 60, the court at ateaJ 

tt n _,. ~ -:~ * t ho policy o r the State 1• • 
that a duly elected or appoi n t ed 
of~le1al shall not be deprived ot 
h1e position except tor remiaaiona 
in the performance of the dut~es 
ot the office, or conviction ot 
some or1me which demaoetratea he 
1a unworth7 to h old a poalt1on ot.' 
honor or trust. lot only 1e said 
policy to bo gleaned troa etatutory 
enactments but th1a court baa de­
cided tllat if an ot'tic1al poaeeasea 
the requ1a1te qual1flcat1~• tor 
hla poa1t1on, he can be re!'DOved 
l'rom 1 t only tor m!acoDduot connected 
w1 tb the performance o£ the dut1ea 
ot the ott1ce • exoept when some trana­
greaelon apart from those duties 1e 
.-de bJ atatute cause tor removalJ 
and that rule 1s general.~ * ~ o ~ *" 

e have aeon t hat t he Conat1tut1on aDd no leaa 
than three atatutoa pur8uan t theroto. coul.d be invoked 1n vacat­
ing said office ot Zuatlce of the Peac•• 

COIIOLUSIOI . 

It 1s the opinion ot thla office that tbe coUAt7 
court. under prov1a1ona of Secti on 2164, supra. after making a 
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finding of fact. Which should be made o~ record, of the facta 
as given in your l etter and part1cular1l y a ~inding that eaid 
Justice has moved out ot the townsh ip, then 1t ia wi t hin their 
jur1ed1ct1on and Jud1o1al power to enter a judgaont of record, 
based upon said t1Dd1ng, that the otf lce 1• vacant, and t hen 
they can proceed to f 111 thG vacancy as provided by law. · 

Under the provisions of Section 11202 and 
~eotlon 11107, supra, quo warranto proceecli&fla are avai lable, 
but ao long ae Seet1c:m 216•, supra, ia aYai lable, quo warranto 
la not a neceaaary r~y. 

Reapeetrully eubm1ttod• 

Wm. ORR SAWY:!:RS 
Aee1atant Attorney Ge~eral. 

APPROV .D t 

fib! xifi'Aicf 
A ttomey General. • 

OS &U 


