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T~~s i e t o a cknowl edoe your r eque st for an oo1nion 
of r ecent date concernin3 t he f ollowing : 

1ay a city of t he fourth class ma1nta n, 
own and operate a ce,etery , l &vyin0 and 
collecting t axe s t o do t he same ? 

I . 

I n ount v . Yount, 281 s. v. 119 , 1. c. 120 , the Spring­
field Court of Appeals said: 

"£here are bu t two claaaea of ce~eteries, 
puolic and private. " 

lnc.. further , }'llge 121, 

"'rhe ~ike ston c.; e :ne t ery i s e ither pu bl i c or 
pr i vate . It canno t be both. I t is a dmit­
ted t o be P\'bl1c , and i n addi t 1on the 
stat ute ( sec t ion 8491 ) only au t horizes the 
ci ty to own a oublic cemetery." 

~orpus Juria, Vol . 11, oa 0 e 51, in part aays this: 

"rhe power exi sting in the Legislature t o 
r egula t e t he buria l of the dead may be 
delegated by t he legi slature t o ,mmlc1-
nali t1 e a. Jld under c;encral power s as t o 
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public safety, welfare, health, otc., 
or under an express grant of power for 
the purpose, a mun~cipality ~y r egulat e 
burials ana burial places within its 
l i 11i ts . ~uc!l -power, howe• ~ r, • u at not 

7 10 , 193 • • 

be exercise~ in an arbitrary or unreason­
a ole manner, or in suc h manner as to be 
discr 1 minat ory or ere a t i ve ot a •. ono "oly. 

t c . " 

Art i cle d , Chapter 38, R. d. o. 1929, are laws that 
pertai n to ci ties of the fourth class, anQ Section 7040 of the 
sa~e article ana chapter provides: 

"The board of aldermen shall have ?Ower 
to purchase, r oc eive, and to hold real 
esto to, as hereinbefore. ment i oned, for 
ouolic cemeterie s, either within or with­
out the city, within a distance of three 
~i lea thereof, a nd the city and its 
officers shall h~ve jurisdi ction over the 
said cemeteries wherever located: Provided, 
t hat no sue~ cemetery shall exceed eighty 
acres in one bod1 . The board ot alder~en 
shall prov. de for t he survey, ?latt1ng, 
grading, fenc i ng, ornamenti ng nd improving 
of all t he cemet ery ~ound, and the avenue s 
leading thereto, owned by the city, and 
may cons truct walks ~nd prot ct oranmental 
trees, and provide for paying the expens s 
therefor . The board of aldermen ~Y make 
rulea and pass ordinances imposing penal­
t ies a~d f ~ne s, regulating , prot ectin3 and 
governing city cemeteries, th e owners ot 
l ots t herein , visitors thereto, and p.nlsh 
trespassers therein, and t he off i c er s of 
such ci t y s hal ' ha ve as full .1urisd1c t1on 
and power in the enforc ing of s uch rule s 
and ordinances as thou6}1 they related to 
t he city itself." 

rt will be noted that the statute says "and provide for 
payin0 t he expenses therefor" ~nd "shall have as full jurisdic t i on 
and power in the enforein0 of such rules and ordinances as though 
t hey related to the cit~ itself." Thus, the board of aldermen 
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ha ve t he power t o D'Jrchaae, recei ve, and t o hol d real estate 
and pr oviae for payi n6 the exoenses therefor, and to make rulos 
and ordinances. 

~ection V041, of the same article and c hapter, provides 
aa follows: 

"The ce~e tery lots ahal be conveyed by 
cert ificates, signed by the mayor, 
oo~'ntersi6Iled b}' the clerk, under the 
aeal of the city, s pecifying that the 
purchaser to whom the same ia issued is 
t he owner of t he lot described therein 
by numbers, etc . • 

Section 14068 , k . s. Mo . 1929, provides as fo l lows: 

"Any t own , c i ty or v i lll ge in the a t ate ot 
•a s souri may purchase, receive and hold 
real estate wi thin or outside such city, 
town or Yillage f or the burial of the dead• 
and may lease, sell or otherwise di s pose 
of t he same . md the coun c i l of said citie a, 
t owns and villages may make r ules and oass 
ordinances imposing penalties and fines not 
exceedin~ one hundred dollars, regulati ng , 
nr o tecting and 60verning cemeteries outside 
of aaid cities, towns and villages, the 
owners of lots therein, visitors thereto, 
and punishing trespassers t hereon, to the 
extent a s though auoh cemeteries were i n s ide 
the corporate limits of such cities, towna 
and villa3ea; ~nd t he officers of said citiea. 
towns and Yillagee shall have aa full juris­
diction and power in the enforcing ot said 
r ules and ordinances as though they related 
to such city, town or village itself . " 

Therefore, from the above, it is our opinion tha t a city 
of the fourth class may own, ma i ntain, regulate and operate a 
cemetery. 
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II . 

!'he next question for determination ia: How and from 
what s ource ., if an,-, uay revenue be taken t o eff ect the purpo .. ea 
of ownership ? 

In ~tate ex rel. v. Cit y of st . Louis, 2lo Uo . 47, the 
Supreme Court, en bane, 1 . c ~ 91, said the following: 

" " * w ft *• and t hat mun1c1oa l corpora­
tiona were only aut horized to l evy and 
collect taxea f or municipal ourposea, 
and municipal enterpr iaea should be 
conducted and controlled in fact b7 such 
muni cipal ities by and through their 
proper ot'ficera, ·~ . .,.. .. .. " .. w." 

T~ua , we look to tne ata t ·t e gover~ino oitios of the 
f ourth class relative t o tax mat t ers . However , bef ore we do that , 
we call attention to ~ction 10 , Article X, of t he Constitution of 
iesouri, whi ch provides z 

" lbe Gener al ~asembl7 shall not impose 
taxes upon counties, ci ties, t owna or 
other ~c1pal corporations or upon the 
inhabitants or pr operty thereof, for 
county, city, town or other municioal 
nurposea, but may , by 3eneral lawa, vest 
in the corporate authorities thereof the 
power t o a ssess an • collec t taxe s f or 
sue~ purpot-ea . " 

Sec t ion 6948 R. s . 'o . 1929, pr ovides in part as follows : 

"It such re ~ort shows that the city baa 
leas than 10 , 000 inhabitanta., the c i ty 
council may 1 f!1V7 on all subjects and 
objects of taxation tor city ourposea 
not t o exceed fifty cent• on the one 
hundred dolla rs valuation . ~hould the 
popula t i on be one thouoand or lesa , said 
rate of l evy shall not exceed t wontJ -five 
cents on one hundred dollars valuation. 
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The foregoi ng are maximum rates which 
may be levied in said cities and t owns . 
Provided, however, the board of alder -
men Shall no t have power to order a rate 
of tax levy on real or personal oroperty 
for the year 1921 which shall produce 
more than ten p er cent in excess of the 
amount pr0duce~ mathe ati cally, by the 
rate or levy ordered 1n 1920, and i n no 
subsequent year may any such board of 
alder ~en or any of ficer s or officer acti ng 
therefor, order a r ate of tax levy that 
will produce, mathematically, more than 
ten por cent in excess of taxe s l evied for 
t he previous year." 

Section 7001, R. s. lo. 1929, provides i n part as follow•u 

0 The board of alder-nen shal l , from time to 
time, provide by prdinance for the levy 
and collecti on of all taxes, l icenses, 
wharfa~e and other duties no t herein enum­
erated, etc . " 

Section 7047, R. s. Mo . 1929 , provides i n part as followt: 

"Tho cities comin~ under the provisions of 
this article, in their corporate capacities 
are author i zed and empowered t o enact 
ordina.nces f or the following puroosea in 
addi tion t o t he other oowers granted by l aw: 
First . To l evy and collect taxes f or genera l 
revenue purpose s on all mixed oersonal and 
real nroperty within the limits of said city, 
taxable according t o t he l aws of t his sta t e • 
.::tc. " 

Nowhere do we find any provision or statute permitting 
a ci ty of the f ourt h class to lovy a tax for t he use and benefit 
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of a publicly or city owned c emetery . Thus, t he exoense 
of maintaining , operating or regulating ~ cemetery must be 
borne fro .• the genera l revt"nue of the c ity, and such is our 
opinion . 

APPRuv·:n : 

Jr.AJ : l!;G 

RvY JtcK-~.TTR ICK 
Attorney-Genera l. 

Yours very trul7• 

James L . llorn.Boatel 
''sei stant r~ttorney- J.eneral. 


