
-· . FEE BILLS! Whe9/0on,table is entitled to a fee bill and hie 
right to mandamus when fee bill is refused. 

Hon. illio't k. D pf 
Prosecuting Attorney 
Oole count:r 
Jefferson City, Mieaouri 

Dear ~1r: 

Karch 28 , 1934. 

e acknowledge receipt of your letter of February 5, 
1934, requesting an opinion of this office which ts as follows: 

•will you kindly give ae your opinion on the 
follo•ing matter . 

s ection 11776, Revised S~atutea 1929, states 
that tbe Justice of the ~e&oe shall issue fee 
bills and Section 1180~, Aevieed s tatutes 1929 , 
sta tes tbat the Justice or the Peace may tasue 
fee b11 l e , therefore will you kindly advise 
me as to wb1cb section applies in tasutng fee 
bill s . • 

Ob&pter 84 R. s. vo. 192~ , entitled • salaries and reca ­
a nd Art. II, entitl ed 14 Fees , payment and di spos ition of, " pro­
vi des in ~ect1on 11776 aa follows: 

•tne sever~ officer s here inafter named, and 
jurors an6 witness es , sball be nllo•eo such 
fees for their services renderea in dlaehirg­
ins tbe dut ies fmPosed upon tnem !U, !!!. .!!. 
!!.!. ne .re1naftt:~ provided,~, and t he clerks or 
t ne courts of r ecord and the presiding officers 
of court s or i nferior jurisdiction aball 
s tr1ctJ.)' exa.f11ne the &ccounts or all fees 
accruin~ during t ht progress or any civil 
suit iJend1ng 1n t heir sai d courts , and s nall 
correct th~ same 1! wrong in any manner, and 
sn~J.l thereupon enter t he a~unt thereof upon 
their fee oooks , and the s ~ i d clerk and the 
otner of r tcers before mentioned sball, after 
the term of the oourt a t or Defore which the 
services were r ender ed , it re~uired by the 
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party entitled to feea, certifJ ft fee bill 
of such serT1ces and deliYer tne eaae to 
the sheriff or other oftioer e of tne proper 
county charged bJ la• with the aerTice of 
executions, who shall proce d forth• ith to 
colLect the aaae ; and if the person or 
persona and toeir sureties for coats pro}erly 
cnftZgeable with such fe~ e shall neglect or 
refuse to p&J the amount tnereof, and coste 
tor iaauing and s erT\ng the aaae , within 
th1rtJ d&JS afte r dem&nd of said aherltt or 
other officer aforesa i d, tb~ s ... 9anall be 
leYled of the aoods and cha ttels, mone7s and 
effects of euch persons or their suretiee, in 
the aaae manner GAd with like effect aa oa an 
execution; and it any officer shall ne~lect 
or refuae to leYJ aDd collect such fees, or 
to pay oYer the aoneJ collected ther eon to 
the pers on entitled thereto, within three 
montns after auon fee bill anal! b&•e been 
del1Tered to blm, the court wherein aucn f ees 
accrued shall , upon ten days• preY1ous notice 
giYen to eucn officer, on aotlon, enter up 
~udgment against Ai• and nls sureties tor the 
aaount of the fee blll , latereat &ad costa 
thereon. All proTielona of t nla section oon­
cernl~ tbe collecti n of fee bills anall 
also apply to fee bills issued by justices 
of the peace . " 

In the aaae chapter and Article , Section 11777 provides 
before itemising al l owable fees o f Constables in the followi~ l &nguage: 

as follows : 

•oonateblea shall be allowed fees for their 
aervicea a a followa : • • • •• 
( e oalt setting out ehe specified feea 
itea iaed.) 

In the •~ chapter nnd Article, 1ection ll8C9 pro vides 

NJust1cea g! ~ p~ace may issue !!! billa 
for al l aerv1 cea ren«Ured iD t heir courta , 
anc lf the person chargea ~le shal l neglect 
or refuee to paJ the amount thereat to the 
constable or pro~er officer, within twenty 
daye after the s ame shall haTe been demanded 
by auoh officer, he ma1 end lball leYy ~uch 
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fee billa on the goode and chattel• of such 
persons, in the saae ~anner and with lite 
eff ect aa on a fieri f!oiaa . 

section 1243 R. s. Mo. l S29 providea aa follows: 

•tn all civil aot1ona, or proceeding& of any 
tind, the party preva iling ahall recover hie 
costs against the other party, except in those 
oaaes in which a different pro~iaton 1a made 
by law. • 

Section 1269 R. S. Ko. 1929, provides aa follows: 

•1a~ c;sea where 2oata shall~ awarded~ 
eitber be ore or upon final judg nt, execu­
tion shall be 1aaued tber~tor forthwith by 
the clerk, unleaa otherwise ordered bJ the 
partr tn whose favor such coata shall be awarded.• 

Section 2311 R. s. Mo. 1929 provides aa follows : 

• tv~ry cita tion 1esued under the preceding 
aeotiona shall be directed to the partJ to be 
aerved there• tb; Qnd placed in the banda of 
the conatable of the township in which the 
aut t ia peddiq, which aball }!!. extcuted ~ h1m 
in any part of b1a county; and the iiae and 
aanner ot service shall be lite tha t of a 
8u~na, for wb1cn ~ eh 11 receive similar fees . • 

Section 2319 R. a. uo. 1929, provides aa follows : 

•Before &nJ execution eb&ll be delivered, the 
Jua~tce shall state ~ h1a docket~ ~ &lao 2! 
1aa ~ 21 lhl_execut1on, an account ot tbe 
deb~ , daaages anu costa, a a in tbia section pro­
y1aec, and of !&! !!!! due ~ !!£& per son, and 
the rate of 1nt ~.. rest on the judgmen~, separ a t ely; 
and the of f icer receiving 8UOL execution shall 
indorse ther~on tbe ti me of the receipt of the 
same; ano the execution, from the time of de­
livery to tne coue table, shall be a lien on the 
goods, chattels and abarea in atocka of the 
d t fenda t found within t he limits wtth1n which 
the constable or other of f icer can e xecute the 
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proceso, but not upon ~ny property exet pt 
bJ 1 .. from execution aale, or which aball 
be aola or pledged to an innocent purchaser 
before the levy of t he writ. Anc everx !!_ 
bill anu • rit of fieri f&c1&a ias~ed ~any 
J.ust1ce •ha11 l!.!.!, written 2!. prtnte4 thereon 
a true J!!1eaent 2l ~ ~ •• ry ltem of !ll 
~ taxable coat& 1n !a! caae. ~ 2!!t £:a1nst 
each item eo atated there ahall b ae t t ! 
a-.oyAt of moneY \&xed thereunder;-apd when !!! 
aaae !hall 9.2!!.1. 12. !A!. handt 21 m officer 
authorized ~ law ~ enforce tb! collection 
thereof, be ani!! also iteaiae all tho coats 
tO be &dded theretO bz him for bii own 8erYicea. 
iiei'Y luetlce of the peace iaau1ng a fee bill 
or wrtt of fieri feo1aa 1n Yiolatlon of the pro­
Yialone of t his aeotton, and any officer under­
taking to collect moueJ ther eon without haY\ng 
b1aaelf oo~pl1ed •itb the proY1a1ona of tb1a 
sect1oa ooncerniog hlmaelf, ehall be deeaed 
guilty of a mi sdemeanor , and upon conYiotlon 
thereof ahall forfeit t ie office. • 

The parties litigaat are aaplfyprotecte4 troa anJ injury 
wr ich algll t grow out of tee billa 1n the b&.naa of the C.;natable for 
lec t i on 2330 R. s. Uo. 1929 , proYides aa followa: 

•upon filing of a sta teaent by the partr in­
Jured agains t a cona~able and hie eurettea, 
Join\ly or aeTerallJ, sta ting aur of t he fol­
lo•1~ oauaea of ao~ioo: First, tb~~ the 
constable bas tailed to return an execution or 
tee bill according to tb~ co~and thereof; 
s econd, that he haa ade a falae return ~hereo f ; 
third, tha t he naa f ailed ~o haYe aoney b7 him 
collected on execution or f ee bill before the 
juatice on the return d~y thereof, readJ to be 
paid to the persons entitled thereto, or to ­
haYe r e\ e1pte ther~tor; fouztn, tha t he baa 
f ail e~ to uoe 4111genoe 1n the s erYice of an 
execution or fee bill , or to lnatitute suit 
on demand placed 1n ht s hods to1· aul t, and 
for whlob he haa gi•en hts reoeip~ , wherebr 
the complainant has been da.aged; or fifth , 
tha t ne ba a f ailed to ~ay or dellYer, upon de­
mand of t be party entitled t hereto , money re­
ce1Yed bJ him on judgment or on demand placed 
in his b' nds t or collection, nd tor which 
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he baa giYeD hla receipt, or •oneJ or proper~J 
reoe1Yea iD purauanoe of any of the proY111ons 
of this ar~icle, and atating the facts conatl­
tuttng auch default or negligence, the juatlce 
ahall 1aaue a aumaona agatna~ the defendant• 
named 1n the atate•ent. • 

M1esour1 Conat1tutton, s ection S?, Article VI prov1dea 

•In each county there ahall be appointed or 
elected , aa many Justices of the peace ae the 
publ1o good may r equi re, whoae powera, duties, 
and duration in off ice ahall be r gulated bJ law. • 

Uiaaour1 Constitution, lrticle II , Section 10 , provides 

•!be courta of juatioe aha11 be open to eYerr 
person, &Dd certain remedy afforded for every 
injur7 to person, property or character, and 
tha t rtght aad Justice abould be aomtniatered 
without sale , dental or delay.• 

Miasour1 Conatitu,ion, Article VI , Seo~1oa 33, provides 

•Tbe circuit court shall exercise a auper-
1nten41ng control over criminal courts , pro­
bate courts, county courta , ~iolpal oorPP 
ora tion oourta, Juaticea of tee peace , and &11 
inferior trtbunala in eao n oount7 in their re­
spective ciroulte. • 

It •ae aaid in sta~e ex rel . Y. Ashbrook, 40 Yo. lpp. 
64 , l. c. 68: 

•The conten tion of the defendants on \hie aopenl 
te thc. t , after the pu~y, 1D whose f &Yor a judg­
ment is rendered, acknowledge• eat1afaotion of 
1t, it cannot be the f ound tion of an execution, 
eYen for tbe coste which are due the officer• of 
~he court. ~• do not t ake thi s view. At common 
l aw litigation was not conduote~ o~ a credit 
system, aa w1tb us , but the platntt ff purchase~ 
his writ, and e&ob party paid hta ooe~s atep by 
at~p as tbe s erYtoea were procured and aa the 
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cauae proceeded. At the end of the litiga tion 
tbe successful party :reoo•ered hie costs-- t hat 
ts, the coats wb1ch he had paid out. The idea 
of requiring the plaintiff to gi•e security tor 
costs sebms to h~ ve been to indemnify the defen­
uant against the costs to wbich he aigbt be put 
by the llt1gat1on, in case lt should turn out to 
be unfounded. Accordingly, the language of such 
a r ule fr equently waa tha t tbe plaintiff be 
requl:rea to give security for the defedcant •s 
costs . RoDerta v. Roberts , 8 Dowl. 656• Anon., 
1 1t1ls . 130. 

'*But with us the coats a re no t l.)r dlna.rily paid 
step by step, aa eacJ1 par ty demands of the pro­
~er officer of the court the rendition ot some 
particular eervi ce • but t ney generally accum­
ul a te until the l it16a t1on is finally ended, 
and tben they are reoo•ered ~min&llX by the 
aucceaaful par t y, but really by the officer of 
the court to whom they are due. rratl •· 
somerville, 22 Mo . APP• 308 , 312. We still 
keep up the anc ient form, eo far that accordinF. 
to the judgaent entry, tbe coats are recovered 
by the successful party, and the execution rune 
in the aame way, ao aa t o conform to the judg­
ment; but t ney are never , in faot, coll ected by 
ni m, nor paid o~ er to him. According to a usage 
wb1ch, it is ~elieved, has existed fro~ the 
foundation of our judicial sys tem, the name ot 
the eucoeasful party is thus used in the judgment 
a nd execution as the person in whose ~ebalf t ne 
costs are recovered and eoll ec ted, ~ ~ ~ 
benefici aries are tbe of ficers of tbe court to 
vhoa t~y are aue.--rhla ucage hie-aQqui%ed tne 
force o law. ~ off icers of the court and 
tbe witnesses are so entirely tbe r eal benef1-
c1ar1ee tha t t hey can maintain an action 1n their 
own n~mes fo:r the breach of an undeztaktag gi ven 
for the secur1tJ of coats 1n a l itigation. 
Garrett •· crame:rb 14 Mo . App. 401 . The party 
in whose name tne coats a re :recov6red ia, in 
r espect of them, at most , a trustee of a dry 
trus t--so dl'J tba t be ia not allowed to handle 
any of tile trust fu.nd . !!!..!. Qe.ae in !!,! juoj(men t 
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and execution 1a a aere named naae of reoord. 
The use 2lll bl th8""0'7fioera of the court, fJ!. 
secuif!& their dues, saddles him ~ !!!. !.!=.... 
fponaib1litl ~ enda;tera hi! ~ighta !! ~ 
way. Ae tnia portion ~ the judgment nominall y 
recovered by him belongs to otners, and not to 
111 m, he caDnot s atisfy it, or bargain it away 
with the otner party to the record without tne\r 
conaent. He can wa1Ye hie own rights, but he 
canoot • aive tbe r1gnta of others. • 

In tbe oaae of watkins v. •oDonald 70 Mo . App. 357, 1. c. 
362, the court said: 

•It ~a• bee n rep~atedly held th t costa of 
suit under our practice can be allowed, taxed, 
or collected, oDl~ bJ sta tutorr warrant.• • • • 
Th6Y are divisible into two kinde: 'irat, 
those within the purview of Section 4980 Re­
vised St atutes, 1889, (Boa. ~eo . 11776 R. o. Yo. 
1929, aupra.) 1A relation to t he iaauance of 
fee billa accruing during t he progreaa of the 
litigation. Seoondl~a those wbtcb nre allowable 
bJ the court under the general statutes award­
ing coste to •the partr preYa111ng• and prov1d1nt 
for tne issuance of execution therefor . q. o. 
1889, sec. 2920-2946. (lo• R. 91 Ko. 1929 sec. 
124?-1289 aupra) {All Parenthesis ours )• 

Thua we eee that in Missouri, under the provisions of 
s t a tutory law whioh have been on the books a long time, tha t coa ts 
of a suit are recoverable bJ two aetboda , either OJ fee bill allowed 
the of f icer or DJ execution all owed the party preYail1ng in the au1t. 

In the o aae of 01\J ot Carterville Y. C&rdwell, 153 »o . 
App. 3: , 1. o. 37, the court s aid: 

• Aa bet• een a party to a ault aDd the officer 
or witneaa. the onargea allowed are ueuallJ 
denomina ted fees; but as between the parties 
to tbe suit, these chargee are usually called 
costa. !be word coats wben uaed in relation to 
tbe e1penses of legal proceedings, meane the 
sum prescribed by law as ohar gea for tb~ aervicea 
eau~erated in the fee bill . • 
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thua we se~ that costs of a case would necessarily 
include the items of a fee bill due the c~netable, tn a proceed1~ 
before a Juat1ca of tbe Peace . 

In the case of Hoo•er v. ! ne }lo. Pac . .Ry . Co . 115 l•o. 
11 , 1 . c . 81, the couzt aaid: 

•!be general rule that none but the partiea 
to a auit will be allowed to interpose in its 
control obtain~ i n t b11 et ate as well as tn 
other Jur1so1otiona. • • • • 

•The fact that they (of r icers ) ha•e earned t ne\r 
f ees , which ha•e oeen taxed ae coats , doea not 
entitle t hem t o in t erfere 1n the settl ements of 
other atipu!atione of the parties . The\r claim 
ie based upon the f act tha t t heir eer vtces have 
been t axed ae coats , but tne juagaent for these 
coats aa not rendered in their fa•or. • • • • • 

•tt will tbua be seen tha t the only Judg~ent 
for cos t s authorized by t hese statutes ia in 
f a vor of one of the parties to the euit . Bo 
provi eton 11 ade bJ l a• for any auch judgment 
in f avor of any clerk or other officer of the 
court, or any of the witnesses a ttending thereon. 
The r emedy provided for the collection of their 
fees i e a fet bill. They have therefore no 
r l ~nt to intermeddl e with the paztiea i u t nelr 
control of the •~it.• 

The statutory law that the above c ase was decided upon 
is i dentical witn t he statutory l ow extattug tod&J. Tnus we ~eethat 
a cou&table ~aa no r1gnt to control any Judgment for coats in a auit 
becauae he il not a p~rty to the suit . He has no right to order an 
e~outt on on the juogment of the court . Doe• tht a leave the con­
etable entitled to fees without a r emedy? • tb1nk not. 

As waa aat d in Beedle v. lie d, bl Mo. 297 , 1. c. 3C9 : 

• to place the coamand ot an exeoutton for costs , 
wnich t he plaintiff baa ne•er pai d, entirely a t 
h1 a d i sposal , would reeul t in a pos s1 ol e defeat 
or the undoubted lien of officer s for coste. • • •• • 

• If the party can .refuae execution when necessary 
to collect co a t s of court, t ben t he off icer would 
be co~pell ed t o r esort t o eouity for enfor cement 
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of their lien. hen the costa cannot be 
collec~ed on f ee- bill , and t he party baa re­
fused or fai~d to pay the costa, preaumably 
c oYered by the juo~sent, t he officers of t he 
c ourt ar e entitled t o pr ocess by execution for 
t ne1r costs , even though t he plainti f f may re­
fuse to or der one. " 

It waa said in Kane~al Y. Proctor , 112 Ko. App. 315 

·~e haYe no doubt tbQt a r eferet i s an officer 
of t he court appointed t o per fora certain • ork 
and tha t coapens t1on for that wort may be 
taxed a s coats in tbe case . Ieitner do •• aee 
an~ s ood r eason wb7 be should not b&Ye the right 
to a fee bill to collect nia coste the aaae as 
other officer s baYe, i nstead of haYing to wait 
for final Judgment. But the s t a tute• hnYe made 
no provision l n his f aYor and, hence, he doea 
not enjoy the remedy wh1cn t s &Yaila ble to t he 
off icers named in the statutes. ~ 

In the case at bar the constable i s one of t hese off icere 
na~e in t h6 at~tutes entitl ea t o enJOJ the remedy to which the court 
aboYe r t: f ers. 

Agaln Fazrla • · Smithpeter , 180 1o. App. 466 1 . c. 471, 
t he court said: 

•A fee bill does not need a judgment for tta 
basta but it doe• need a proper t xa t1on II 
costa.• 

Sec•ton 1271 R. s. Ko. l 929t pro•tdee aa tollowa: 

1 ·verJ f ee blll and eYery writ of fert tactaa 
1aeued by any Jua,ice of tnt peace;-O:r tssu1ng 
out ot any court or recor d in t nte state, shall 
baYe wrttte" or printed thereon a true atatem~nt 
of esch d eY r } item of all tne ~axable costa 
1n the caee, and over ag~inat e~ch 1te3 eo s t ated 
t l" ere hall b se~ t he atlount of toonoy taxed 
t her eunder; and when tLe same aball come to tb~ 
bands of any officer aut hori zed b~ law t o enforce 
the coll ection thereof , he shall also ite iae 
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all the costs t o ~e added t hereto by hi m 
for hi s own aerYicea . ~ 

Section 1240 R. 9. Uo. 1929, provides as followa : 

•If any court s hall, before or after the coa­
l.lence. en~ of a ny suit pending before tt, be 
eatiaf1e4 tha t the pla intiff is a poor person, 
and unable to prosecute ni e or ber suit, and 
pay the coats ana expenses tnereof , auoh court 
ma1 , iu its d1 scr e~1on , perait hi~ or her to 
0o~.:.euce and proaecute n1s or her ac t i on aa a 
poor per son, and thereupon aucn poor person 
shall h~ve &l l necLasary ~rocea~ andprooeedinga 
as in otner cases, • lthout f ees , t a x or cnarge; 
nnd the court may assign to such person counsel , 
who aa well aa all other off icers of the court , 
shall perfor~ their duties 1~ auch auit without 
fee or rewar d , ~ !! Judgmegt i! entered !2£ 
!!! plaintiff , coats snell be recovered, whiqh 
~~ ~ collected ~ lA! uae of ~ officer• 
9Tlli. ~c-.ou....._r_t_. _11 

In the c -se of llaon • · Oeit2, 7b 'o . App. 11 L. c. 13, 
t he court said: 

~ It ts inal e t ad ~hat nv fee billa were i ssua ble 
in t hts case because plaintiff prosec uted his 
action in forma paupert• and falle~ to recoYer 
judgaent. To aup~or t t bi s contention a poellant 
invokes Sec tion 2918 of tne ~eY1 sed St at utta of 

• 1689. (lo• Section 1340 R. s. Mo. 1~29 )• • • • 
It waa not t he intention of the legi slature in 
tbia provi s ion to r elieve tlle defendant froa a.ny 
liabil ity for coAts crea ted by hi on accoun~ 
of servi ces for whi ch a fee 0111 s i gh t issue 
under Reotlon 498U of t he Revised Statutes of 
1 88~ . (No• Section 11776 R •• vo. 1929. ) • 

In t be c ase of 3tat e ex rel. • · Mc cr acken, 60 •~ . App. 
65C 1 . c. o53 , the court e~io: 

•rne f 1re t contention 11 that mandaaua will no~ 
l i e in a case of t nl s n~ture . Tni a point auet 
be ruled ag~lnat t he appel l ant . • • • • • • • • 
utnat the ju tice haa t bereln no ju~lclal d1s-
cret1on, but t~ere deYolYed on s&i d ofr tcer the 
duty to perforw an act purely mln1stertal in 1tl 
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nature, and , to secure t he performance ther eof , 
manda us would lte. • • • • 

•tnen section 5v07 pro•14ea that •the jus tice 
of the peace aar iaeue fee billa for all services 
rencter ed 1n their courts, and if tbe person cbar ge­
«ble shall neglect or refuae to pay the amount 
t hereof tn the constable, or pro~er officer within 
twentJ dar• after t he s me shall have been deaand­
ed by auch officer, he may and ahall le•y such 
fee bllla on the goods and cbattela of auoh 
person, in tne aame aanner aDd wltn like effect 
aa on a f1ert fao1aa . • • • • • 

•He 1a entitled to enforce tbe collection of such 
fee• in the manner pointed out by ata tute• • • •• 

In the caae of Brownfield Y. Thoapaon, 96 Mo . App. 340, 
1 . c . 342, t he court aald: 

court said: 

Court a.ai d : 

•1 Juatlce•s court 1• not onlr a court of 11alte4 
Jurisdiction , but ita poweis are 11a1ted wttnln 
lte jurisdiction. It caa only do such tbtngs 
wnere it naa j ,·riadtctlon aa t he Legislature baa 
provided 1t may. The manner of exercta1ng lte 
jurl ad1ction la 11alted b7 t he a ~ae law that 
created it.• • • • •Tne Legi slat ur e bea defined 
t ne j ur1adic t 1on of justices of the peace and 
h a provided in a very c areful and specific 
manner their dut ea and their mode of procedure . " 

In the caae or In Re ·allace, 19 s. w. {2d) , 635, the 

•tt will b e noted 'ha t the word •mar• is used 
in sect ion 681 in oonferrtng on the courts the 
power to remove or suspend attorney&. rne power 
conferred 1s for protection of the Dench. t be 
Dar, and the public. ror the reaaon the word 
· ~ay• as ueed i s ~andatory. • 

~galn 1n St a te Y. BeYtna, 43 S . • 43Z, 1. o. 434 , the 

•rt will be nottced that section 3703 eaya that 
the jury •may• assess and daolare tne puniahment 
&nG the court •shall ' render judgment accordingly, 
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•eAcept as ner einb!t er proY1ded.• Tne word 
•aay• is interpreted to mean •snall' wbe~ 
referring •to a •power giYen to public off icer&, 
and (wbion) concerns the public intereat nnd tne 
righ ta of t n1r4 persona, who haYe a o1aia de 
Jure that the power ahall be •~•rciaed in tb1a 
manner. • • • 

•Any attorney• • • • • guilty Gt any felony• • • • 
may be r emoved or auapended from pr aot\ce• • • • 

Tne oourt said in State ex rel. Jones v. La~hltn, 73 
10. , 443 , 1. c. 4-49 : 

•rne proper rule of construction in oaaea of thi s 
aort , aa we understand 1t, is tna t ••1 ia to be 
neld as md&ning shall wbeneYvr the atatuta re­
quiring conatructlon-rela tae to a power conferred 
on public officers, concerning the public interes t 
and the rt~nts of tnird pereone, wbo baye a claim 
~ Jure th t tne po7er ah&ll be e~ercieea in tb1a 

anner for the sake of justice and tne public good. 
• • • • lo argument t a necessary to snow tna t the 
rule of coaatructlon aent l oned i s app!toable nere, 
since tbe ma tter under considera tion, the sua­
pension or reaoval of an attorney for felony or 
infaaoua crime or profeasional •iaconcluot, ob­
Ylouely concerns justice and the public good. • 

corpus Juri s on Mandamus Vol . 38, p. 617, Sao. 100 citing 
·o. c~ aes pro~i~es: 

•zn oonformitJ to ge~eral rUles already sta ted, 
mandamus lies to compel a j uatice to perform 
m1n1atarial dutiee.• 

COHCLUSIO 1 

1' is the o ~1nion of thie off ice that under the pro­
v1a1ous of ~ection 1080~ R. s. Mo. 1929 which provides: •Justices 
of ~be peace may taaue fee billa, • t he phrase •m&J ieaue fee billa,• 
18 to be inter preted as a statutory coa and uton all justices of the 
peace , comm nding the· to perfora a m1niater1al act wherein no judg­
ment oz di scre tion must be exercieen bJ t he court. The word •may• 
in t hi s section c&A only r easonably be interpr eted as •shallM, f or 
ns waa indtcatec 1n t he 8eY1ns caae , it refer s to a po er ~iven to 
& ju ~ ttce. of the peace wbicb concerns the a~1n1 stration or jus tice 
without eale or delay, and t he cla i m o f a Constable 18 de jure. 
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The legisl atuze said 1n Section 11776 R. s. Mo. 1929, 
that: •the ~everal officers herein fter named,• • • •aball be allowed 
such feea tor their aervicea rendered in dlacbarging the duties i 
posed upo« the4 bJ la• as are hereinafter provided, • and then 
im.~.edia telJ thereafter provided in Sect ton 11777 R. q. uo. 1929 tbat: 
•Cons t abl es ahall be allowed feea for their aervioea•, ttemiEtng each 
par ticular fee for each particular eervice. If the legtal~ture bad 
intended for the justice of the peace &nJ ri~ht to adjudge tbe 
allowance or aaount of fee for a particular aervioe on the part of 
the constable, theJ would not have expresaed themaelvea to the con­
trary with aucb particularity ae they did elPreae them~elve s tn these 
two sec tions of l aw allowing fees. 

It ia our ooin1on that a Justice of the Peace mu~ t tasue 
fee bil l a to a constable ~ho has requeated a fee bill for s ervices 
specifically ite.taed 1D tbls statute, and tn the amount specified 
tor each aervlce. After the service is perforaed the cons t able baa 
a -eneflc1al 1ntereat in the cnae in the a.ount of hie statutory fee, 
•bleb continuea aa & beneficial interest until it be paid. The 
f act t hct nder section 1242 , R. s. o. 1929, the party to the autt 
pLeva i l 1ng aball recover costs, aud even though costa have been 
held in the Cardwell case to include all the 1teme authorised tn a 
f ee bill, does not aeaa that the Conatable muatloot to the prev~iling 
partJ for an execution as hia oDlJ ac~ion, 1n order that hia feaa 
• i11 be satisfied. !he ~ODonald caae expreaalJ holda that the 
Consthble ciUl proceed indepenQeDt of t he parties litigftnt to collect 
hi s fees oy feo-b111, and the Ashbrook caae ahowa ua that even where 
a jud~ment is satiafied in a Justice Court, ntill a fee bill abould 
properl~ be i eeued to compensate t he constable for b1s beneficial 
interest in the f ees of a oaee. 

In Beedle v. M~ad we see thf i it would defeat the •un­
aoubtea lien of offic~re for coa ta• where only & party to t he ault 
can co~~d an execution for cos ta. iYeu where a plaintiff sue~ aa 
a poor person under Section 1240 R. s. o. 1929, the court held in 
tn~ eitz case tha~ tbe ueg1a1Dtura did not intend to relieve the 
defendant for pay1Dg coat• created by hlm for which a fee bill might 
iaaue under the provla one of 11?76 R. a. &o. 1939. 

the emoluaenta of an office are deeerv1ng of ae auch 
protection as tbe honor of off i ce , 1n the off ice bolder . In fact, 
a public office would uauallJ be an eapty honor , without tbe e~olu­
mente , ann s ince our code of law rovidea for a constable aa an officer 
of the court, presoribea certain m~nd tory duties of him, reQuires ~ 
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penal cond of bia for tbe faithful perfo~ce of bia duties, it 
woul d oe a etrained construction of law that had to be tw••ted eo 
that t hie official \s not protected in his feea which the le~ielature 
said ~aball oe allowed• . such a strained conatruction woUld not be 
au incentiTe to good ~o•ernment or efficient courte , for the Con­
stable is the rt~bt ara of justice of peace court. 

In many instance• it ie not possible for a cons t able 
to collect his prescribed feea, which are due and owing, •~cept bJ 
a f ee bill . True t ne power to iesue a fee bill rests with the Jus­
t ice of the Peace. Are we to say that thia 11 an arbitrary power 
restin~ in the juatioe? To ao hold would nullify all the other laws 
allowing feea . In tbe Sm1thpeter caae we learn that a fee btll does 
not need a judgment for 1te baaia but needa oDly a proper taxation 
of coats . We s&J that coats are properly tazed when the Justice 
cou~pl1es with Section 231~ R. s. Mo . 1949 , and atatea on his docket 
and on tbe oack of the execution all feea due to each per Pon, and 
when the fee 0111 contain• i ~ writing a true s t ateaent of each and 
every itea of all taxable coats in the caae, and oTer against each 
item of taaable coste 'b• aaount of moner taxed t nereunder, there 
is a proper taxation of coete ae proYided by l aw . Thi s duty on the 
Jus tice to properly tax coste is mandator, under the statute. 

The fhoapaoa oaee holds that a Ju tice court 11 of 
11~1ted Jur1ed1ctionaD4 that i t~ powers are e•en limited within 
ite Jur1ed1ctton. 4 Justice of the peace baa no power beJond tbe 
statutes and ls l1m1\ed to act onlJ within the sta tutes, alnce tbe 
~egi sl ature lialted the justices • pow re while constdertng fees, 
and provi ded that certein fees shall be allowed and taxed bJ hlm. 
It follows tb t fee• allowed anu taxed and according to the mandates 
of law sust cont a in preciaely the a ~•• ~ ata on the doctet in writing 
aa would properly oe eY1denced by a fee bill tn rittng, or the 
taxing of saae in any othr r manner on the docket doea not follow 
tne J t a tute . When the fees were ordered t axed the Le~t slature intended 
a fee bi l l to taaue, and uader le,.al procedure 1 t tateo no more 
effort to •ate the entriee on a fee bill than on tbe docket and in 
fact can oe done by the eaae stroke wttb the aid of a little carbon 
~aper . A fee bill must teeue before the Conatacle on his own motton 
can es t ablish his !l~n for fees . The only atatutory eethod of taxtn~ 
coat ta by fee- bill . That the officers m&J secure their al lowable 
fees i s the v~ ry purpose thr t the Le telnture bad in mind when theJ 
sta ted the law allowtng the taxi~ fees. It wr a not intended by tbe 
Le~islature to lea•e the off icer• only parttallJ eecure in their feea. 
Ttt a preliminary s t atutory detail ia of no use or &Y&il to t he of'f1cere 
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uDleea a fee bill be aimultaneouely i seued , at the aaae time aa the 
mandatory docket entries aze aa4e. There ia no aenee in a l aw that 
waa a&de to aecuro officer s ln their fees , proYiding for allowing 
and taxing aame, where tne officer ~ay be atopped abort of an actual 
col l ection of hia teo ataply becauae a j~sttce of tne peace conatrues 
the phraae •aaJ issue fee-billa• to a&aa that he may uae arbitrary 
discretion, aa a consequence of whioh the Conat&bl e atanda perobance 
to loose bla feea in apite of the other atatutea to the contrary , 
and because a juatice sight obooae to aot arbitrarily ln allowing 
fees, taxing coats or 1asu1Qg fee billa to hia. The Justice suet 
1asue fee billa for coata, wben requested bJ tne Conatable, for that 
eaa the Yery purpose ( to aeoure the officer in bta fees) the Legta-
1a ture had in mind when they lfl&de tt aandatory on tbe court to allow 
and t ax feea on the doctet~ and "ma.y" in Section .Ll 809 means "shall !'. 

It 1a our o~ 1n1on where a JUstice of tbe Pe ce refuaea 
to i asue fee bills when co .. anded by tne Constable, manda~ua abould 
De iaaued out of the Circuit Cour,, wnloh court, under tne Conatttu­
tion, baa the auperYisory cvntro l oYer courts or inferior and 11a1ted 
jur1ad1ct1on, sucb aa Juat1ce courts , and Juriadto t lon oYar just1cea 
of t ue peace in tne perforaance of m1n\ater1al aota. 

A? PROVED: 
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Attorney ueaeral . 
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