" FEE BILLS: Whe ongtable is entitled to a fee bill and his
right to mandamus when fee bill is refused. :
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March 38. 193‘.

Hon. Elliott M. Daapf
Prosecuting Attorney
Cole County

Jefrferson City, Kissouri

Dear “ir:

' We acknovledge receipt of your letter of February 5,
1834, reguesting an opinion of this office whioch is ae follows:

*#11l you kindly give me your opinion on the
following matter.

Section 11778, Revised Statutes 1928, states
that the Justice of the Beace shall issue fee
bills and Section 1180U%, Revised Statutes 1939,
states that the Justice of the Peace may issue
fee bilis, therefore »ill you kindly advise

me a8 to which section applies in issuing fee
ville. "

Chapter 84 R, 3. ¥o. 193%, entitled “"Salaries and Feecg"
and Art. II, entitled *Fees, payment and disposition of," pro-
vides in Section 117786 as follows:

“Tne several officers Lereinafter named,

urors anc¢ witnesses, anaIi ox

oas for iheir :ert ces rondcro& in iisonarg~
ing thc dut;es “POSE gngg them by law as
are na ter provided, and thne clsrks “of
tne courts of record and the presiding officers
of courts of inferior jurisdiction shall
strictiy exasine the sccounts of all fees
accrulng during the progress of any civil
eult cending in their sald courts, and snall
correct the seme if wroug in any manner, and
shail thereupon enter the amount thereof upon
thelr fee booke, and the s:1d clerk and the
other officers before meationed shall, after
the term of the court at or before which the

services were rendered, if reqguired Ly the




party entitled to fees, certify a fee bill

of such services and deliver the esame to

the sheriff or other officere of the proper
county charged by law with the service of
executions, who shall proceed forthwith to
coliect the same; and if the person or
persons and their sureties for costs prooerly
chnargeable with such fecs shall neglect or
refuse to pay the amount thereof, and coste
for iseuing and scrving the esame, within
thirty days after demand of sald sheriff or
other officer aforessid, th: sameSshall be
levied of the goods and chattels, moneye and
effects of such persomns or their sureties, in
the same manner and with like effect ae on an
execution; and if any officer shall neglect
or refuse to levy and wllect such fees, or
to pay over the money collected thereomn to
the person eantitled thereto, within three
montns after such fee bill shall have Dbeen
delivered to him, the court wherein such fees
accerued shall, upon ten days' previous notice
given to such officer, on motion, enter up
Judgment against hie and nhis sureties for the
amcunt of the fee dDill, interest amd costs
thereon. All provisions of tris section con-
cerning the collecti n of fee bills shall
also apply to fee bills issued by justices

of the peace.*

In the same chapter and Article, Sectiom 11777 provides
before itemizing all.owable fees of Constables in the following language:

*gonstebles shall be allowed fees for their
services a8 follows:* * * #*»

(¥e omit setting out ¢he specified fees
itemized.)

In the saue chapter and Article, Section 11809 provides
ags follows:

“Justices o i BCE me gsue fee bills
for all ue?%f%?% ?%EE:&:alln t ei;-iburtl,
and if the person chargeatle shall neglect
or refuse to pay the amount thereof to the
constable or proper officer, within twenty
days after the same shalli have been demanded

by such officer, he may znd shall levy such
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fee bills on the xoods and chatteles of such
persons, in the same wanner and with like

effect as on a fierl faciss.
gection 12343 R, S. Mo. 1529 provides as follows:

“In all civil sctions, or proceedings of any
kind, the party prevailing shall rggovfr his
co-t; against the other psrty, except in those
cases in which a different provision is made
by law.”

gection 1369 R. 8. Mo. 18239, provides as follows:

"In all o’sgc shere gg**g;fg?%%kgg awarded,
either before or upon fin went, execu-
tion shall be issued therefor forthwith by

the clerk, unless otherwise ordered by the
party in whose favor such costs shall be awarded.*

Section 3311 R. £. Mo. 1939 provides as follows:

“Every citation issued under the preceding
sectiocns !gg;* g;igotgg to the party to be
served therew f%% and placed in the hands of
the constable of t:: townehip in Ihich.;ho

suit is pedding, which sh oﬁgg%i by hiwm
in any part of ﬂ!s county; a%% the me i%d
manner of service shall be like that of a

summons, for which he shall receive similar fees, *
Section 2319 R. S. Mo. 1929, provides as follows:

“Before any execution ehall be delivered, the
justice shall state in his docket, and 2180 on
the back of the execution, am account of the
debt, damages and costs, &s in this section pro-
videc, and of the fees due to each persomn, and
the rate of intcrest on the judgment, separately;
and the officer recelving such execution shall
indorse thereon the time of the receipt of the
same; &nd the execution, from the time of de-
livery to the coustable, shall be & lien on the
goods, chattels and shares in stocks of the
defendeut found within the limits within which

the consteble or other of ficer can execute the
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process, but not upon &ny property exespt
by lam from execution sale, or which shall
be 80la or pledged to an innocent purohascr
before the levy of the writ. Anc e verx fee
bill and writ of f facias issued "*h

justice shall bave ®ritten or g;igjgg

fﬁif%:xub :'53:%.°f!f:§ case ';ég _"%ii %LL'
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each gtat
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a ﬁbr?zod g;,;;; orco the ggl%gg!;gg_
@1 o Tiealse Gl the costs
t e add ha or osn ggrv;col,
i%arr iultioc t e potco 1ssu ng a fee 11

or writ of fieri facias in violation of the pro-
visions of e section, and any officer under-
taking to collect mouey thereon without having
himself coaplied »ith the provisions of this
section concerning himself, shall be deemed
guilty of & misdemeanor, and upon conviction
thereof shall forfeit his office. *

E

The perties litigant are amplyyprotected from any injury
wirich might grow out of fee bills in the hands of the Constable for
Section 2330 R. 8., Mo. 1920, provides as follows:

“Upon filing of a stetement by the party in-
jured against & constable and his sureties,
jointly or severally, stating auy of the fol-
lowing causes of action: First, that the
coustable has falled to returmn an execution or
fee bill according to the command thereof;
second, that he has made a false returm thereof;
third, that he has falled to have money by him
collected on execution or fee bill before the
justice on the return dey thercof, ready to be
pald to the persons eantitled thoroto or to -
nave receipts therefor; fourtn, thet he has
failed to use diligence in the service of an
execution or fee bill, or to institute suit
on a demand placed im kis hands for suilt, and
for which he has given his receipt, whereby
the complainant has been damaged; or fifth,
that he has failed to pay or deliver, upon de-
mand of the party entitled theretc, money re-
ceived by him on judgwent or on demand placed
in bis bhonds for collection, and for which
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he ht‘ §1I.n his receipt, or aoncg or property
recelved im pursuance of any of the previsions
of thie article, and stating the facts consti-
tuting such default or negligence, the justice
shell issue a suamons ageinst the defendants
nazed in the statement.®

Missouri Comstitution, Section 37, Article VI provides
as follows:

*In each county there shall dbe appointed or
elected, as many justices of the peace as the
public good may recuire, whose powers, duties,

and duration in office shall be regulated by law,*

uissouri Comstitution, Article II, Sectiom 10, provides
as fokiews:

“The courts of justice shall ve open t¢ every
person, and certain remedy afforded for every
injury to person, property or character, and
that right and justice should be administered
without sale, demial or delay."

Missouri Comstitution, Article VI, Sectiom 233, provides
as follows:

*The circuit court shall exercise a super-
tntending coatrol over eriminal courts, pro-
pate courts, county courts, municipal corps
oration courts, justic-s of the peace, and all
inferior tribunals in each county in thelr re-
epective circuite.”

It was said in State ex rel. v. Ashbrook, 40 ¥o. App.
64, 1. c. 66:

“The contention of the defendants on this 2ppeal
is that, after the party, im wheose favor a judg-
went is rendered, acknowledges satisfaction of
it, it cannot be the foundation of an execution,
even for the costs which are due the officers of
the court. ¥We do not teke this view. At common
law litigation was not conducted on a credit
system, as with us, but the plaintiff purchased
his writ, and esnch party paid his costs step by
step as the services were procured and ae the
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cause procecded, At the end of the litignation
the successful party recovered his costs-- that
is, the costs whieh he had paid out, 1bhe idea
of requiring the plaintiff to give security for
costs seems to huve been to indemnify the defen-
c¢ant against the costs to which he might be put
by the litigation, im case it should turm out to
be unfounded. Accordiangliy, the language of such
& rule frequently was that the plaintiff be
reguired to give security for the defeadant's

costs, ﬁgoer;s v. Roberts, 6 Dowl. 556; Anoun.,
1 #ils. 15U, '

“But with us the costs are not ordimarily paid
gtep by step, as eaci party demands of the pro-
ver officer of the court the rendition of some
particular service; but they geneérally accum-
ulate until the litigation is finally eaded,
and then they are recovered nominslly by the
successful party, but really by the officer of
the court to whom they are due. rai .
Somerville, 33 No. App. 308, 312. We still
keep up the ancient form, so far that sccording
to the judgment eatry, the coets are recovered
by the successful party, and the execution rums
in the same way, so 28 to conform to the judg-
ment; but they are never, in fact, collected by
bim, mor pald over to him, Acocording to a usage
which, it is believed, heas existed from the
foundation of our judicial system, the name of
the successful party is thus used in the judgment
and executicn as the percon in wheose tehalf the
cost:iaro recovered and ?ollectcd but the real
eficisries ar icers of the court t
wgou tE?y are E_%.!'%n 8 ucage has acguired
force Taw. "The officers of the court and
the witnusstn are so entirely the real venefi-
claries that they can maintain an action in their
own numes for the breach of an undertaking givenm
for the security of costs in a litigation.
garrett v, Cramer, 14 kc. App. 4Cl. The party
in whose na=me the costs are recovered is, in
respect of them, at most, a trustee of a dry
trust--so ary thst he ia not alloved tc handle
any of the trust fund. Hie neme in the judgment
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way. Ae tnis portion of the judgment nominally
recovered by him belongs to others, and not to
nim, he cananot satisfy it, or bargain it away
with the cther party to the record without their
consent. He can walve his owa rights, but he
cannot salve the rignts of others.*

-eﬂa

£l

In the case of Watkins v, MoDonald 70 Me. App. 357, 1. c.
362, the court sald:

*It has been repeatedly held that costs of

sult under our practice can de allowed, teaxed,

or collected, only by statutory warrant.* * +* »
They are divisible into two kinde: PFirst

those within the purview of Section Re-
vised Statutes, 1889, (Kos. 3ec. 11778 R. 8. ¥o.
1828, supra.) in relation tc the issuance of

fee bills accruing during the progress of the
litigation. %ﬁ%ggg%gl those which zre allowsble
by the court er e general statutes award-
ing costs to *the party prevailing' and providing
for the issuance of execution therefor., =, g,
1888, Sec. 2930-3946, (Now R, 8, No. 1929 sec.
1342-1 288 supra) (All Parenthesis ours)*

Thus we see that in Missouri, under the provieions of
statutory law which have been on the books & long time, that costs
of a sult are recoverable by two methods, either by fee bill =llowed
the officer or by execution allowed the party prevailing in the suit,

In the ‘case of City of Carterville v. Cerdwell, 153 Mo,
App. 32, 1. 6. 37, the court esald:

“As between a party to a sult and the officer

or witness, the charges allowed are usually
denominated fees; bhut as between the parties

to the suit, these charges are usually called
costs, The word coste when used in relasion to
the expenses of legal proceedings, means the

sum prescribed by law as charges for the services

enuuerated in the fee bill."
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Thus we sec that costs of a case would necessarily
include the items of a fee bill due the cbnetable, in & proceedinz
before a Justice of the FPeace.

In the case of Hoover v. The Mo, Pac. Ry. Co. 115 ¥No.
77, 1. c. 81, the court sald:

*“The general rule that none but the parties
to & suit will be allowed to interpose im its
control obtains in this state as well as in
other juriscictions.* * * * :

“The fact that they (officers) have earned their
fees, which have been taxed as costs, dces not

entitle them to interfere in the settlements of
other stipulations of the parties, Thelr claim
is baced upon the fact that their services have
been taxed as costs, but the jucdgment for these
costs vas not rendered in their favor.* * * * ¢

“It will thus be seen that the only judgment

for coste authorized by these statutes is in
favor of one of the parties to the sult. No
provision is made by law for any such judgment
in fevor of any clerk or other officer of the
court, or any of the witnesses attending thereon.
The remedy provided for the collection of their
fees is & fec bill. They have therefore no
right to intermeddle with the parties iu thneir
control of the suit.*

The statutory law that the above case was decided upon
is identical witn the statutory law existiug today. Thus we scethat
& coustable nas no right to coantrol any judgment for costs im a suit
because he is not a party to the sult. He has no right to order an
execution on the juocgmeant of the court. Does this leave the con-
gptable entitled to fees without & remedy? %e think not.

As was sald in Beedle v, Me=d, 51 Mo. 297, 1. ¢, 30%:

“To place the command of an execution for costs,
wnich the pleintiff has never paild, entirely =t
his dieposal, would result in = possible defeat
of the undoubted lien of officers for costs,***+*»

“I1f the party can refuse execution when necessary
to collect coets of court, then the officer would
be coupelled to resort to eguity for enforcement
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of their lien. V¥hem the coste cannot be
collected on fee-bill, and the party has re-
fused or failed to pay the costs, presumably
covered by the judgment, the officers of the
court are entitled to process by executiom for
thelr costs, even though the plaintiff may re-
fuse to order one."

It was sald in Maneral v. Proctor, 1123 Mo. App. 215

“%e have no doubt that a referec is an officer
of the court appoluted to perform certain work
and that coapensation for thzt work may be
taxed as costs in the case. Nelther do we see
any good reason why he should not have the right
to a fee bill to collect nis costs the same as
other officers have, instead of having to wait
for flanal jucdgment, But the statutes have made
no provision ian his faver and, hence, he does
not enjoy the remedy which is avallable to the
officers named in the statutes,

In the case at bar the constable is one of these officere
statutes entitlec to enjoy the remedy to wiich the court

Agaln Farris v, Smithpeter, 180 Mo. App., 468 1, c, 471,

the court sald:

“A fee Dill does not need a judgment for 1ts
basis but it does need a proper taxation €6
costs,. ®

Section 1271 R. 8. ¥o. 1929 providee aes follows:

"Every fee bill and every writ of feri faclas
iseued by any justice of the peace, or i-suang
out of aay court of record ia tnis state, shall
have writteu or printed thereon a true statement
of esch and ever)y item of &1l the taxable costs
in the case, and over azalnst e=ch itez so stated
there shall b set the amount of money taxed
thereunder; &and when the same shall come to the
hands of any officer authorized by law to enforce

the collection thereof, he snall also itemize
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all the costs tc e added thereto by him
for his own services,*

Section 124C R. $. Mo. 18929, provides as follows:

“1f any court shall, before or after the com-
aencezent of any sult pending before it, be
patiefied that the plaintiff is a poor person,
and unable to prosecute bis or her suit, and
pay the costs and expenses thereof, suoch court
may, iu its discretion, permit nim or hner to
gomuence and prosecute Lis or her acticn as a
poor persomn, &and thereupon such poor person
shall have &1l neccssary .rocess andproceedings
as in other cases, »ithout fees, tax or charge;
and the court may assign teo such persomn counsel,
*ho as well as all other officers of the court,
shall perfora their duties in nucn suit w»ithout

fee or uwa;d but 1!% ered fo
g;ntngt f, costs shall be ccovcrg :
shg;i collected for the use of the o __ger-
court, *

In the c-se of ¥ilson v, Geltz, 76 ¥o. App., 11 L. C, 13,

the court said:

65C 1.

“It is insisted that no fee bille were iscuable
in this case because plaintiff prosecuted his
action in formes pauperis and faileé to recover
udgment. To support this conteantion apnellant
nvokes Section 2918 of thne Fevised Statutes of
. 1889, (Nos Sectiom 1240 R, 8, Mo, 1928)% + »
It was not the intention of the legislature in
this provision tc relieve the defendant from any
lianility for costs crested by him on asccount
of services for which a fee Dill might issue
under section 4580 of the Revised Statutes of
188¥. (Now Sectiom 11778 R. 8., Mo. 1829,)*

In the case of 3tate ex rel., v. McCracken, 60 Mo. App.
c. 863, the court sala:

“The first contention 18 that mandasmus will not
l1ie in a c2se of tohls pnature. Tnis point must
be ruled against the appellant.* * * ¢ & » ¢ »
“that the justice had therein no jucsicial dis-

cretion, but tnerec devolved om said officer the
duty to perforaw an act purely ministerial in {te
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nature, and, to secure the performance thereof,
mandamus would lie.*» * * *

*Then section 5007 provides that 'the justice

of the peace may issue fee bills for all services
rencered in their courts, and if the person charge-
able shall neglect or refuse to pay the amount
tnereof to the constable, or proper officer within
twenty days after the same shall have been demand-
ed by such officer, he may and shall levy such

fec bills on the goods and chattels of such

person, in the same manner and with like effect

as on a fleri fagiss,'* * - *

“He is eutitleda to enforce the collection of such
fees in the manner pointed out by statute* * ¢ =*

In the case of Brownfield v. Thompeon, 96 ¥o. App. 340,

l. c. 342, the court said:

court sald:

Court sald:

“A justice's court is not only & court of limited
jurisdiction, but ite powers are limited withnin
its jurisdietion. It cam only do such things
where it has jurisdiction as the Legislature has
provided it may. The manner of exercising its
jurisdiction ie limited by the s=me law that
oreated 1t.* * * * *The Legislature heas defined
the jurisdiction of justices of the peace and
has provided im & very careful and specific
manner thelr dutes and their mode of procedure.*

In the case of In Re Wallace, 19 8. W. (23d4), 635, the

“It will ve noted that the word 'may' is used
in section 681 in conferring on the courts the
power to remove or suspend attorneys. The power
conferred is for protection of the bench, the
bar, and the public. For the reasson the word
'‘may' as used 1s mandatory."

Again in State v. Bevins, 43 8. w, 432, 1. ¢. 434, the

"It will be noticed that section 3703 says that
the jury 'may' assess and ddclare the punishment

&nd the court 'shall' render judgment accordingly,
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'‘except a8 hereinafter provided.' The word
'‘may' is interpreted to mean 'shall' when
referring 'to a *“power given to public officers,
and (which) concerns the public interest and the
rights of tnird persons, who have a claim de
jure thet the power shall be exercised in this
manner.* '*

"Any attorney* * * * *guilty of any felony* * * *
may be removed or suspended frow practice* * =» ¢

The Court said in State ex rel. Jomee v. Lauwghlin, 73
“o.. “3. 1. c’ “93

“The proper rule of comstruction in cases of this
sort, as we understand it, is tnat may is to be
neld as m:aning shall whenev.r the statute re-
quiring construction relates to & power conferred
on pudblic officers, concerning the pudlic interest
and the rignts of tnird percoms, who have a claim
de jure th-t tne power shall be exercised in this
manner for the =sake of justice and the public good,
* * &« & No argument 18 necessary to show that the
rule of comstruction mentioned is applicsble here,
gince the matter under consideration, the sus-
pension or removal of an attorney for felony or
infamous crime or professional misconduct, ob-
viously concerns justice and the public good.*

corpus Juris on Mandamus Vol. 38, p. 617, Sec. 100 citing
¥0. ceses provides:

*In conformity to general rules already stated,
mancdamus lies to compel & justice to perform
ministerial duties.*®

CONCLUSION,

It is the oyoinion of this office that under the pro-
visions of Sectiom 10809 R. 3. Mo. 19239 which provides: “Justices
of the peace may issue fee bilis," the phrase *may issue fee biil.‘.
18 to ve lnterpreted as a statutory command upon all justices of ¢t
peace, comménding them to perform a ministerial act wherein no judg-
meat or discretion must be exercised by the court. The word *may*
in thie section can only rcasonably be interpreted as *shall“, for
une was indicated in the Bevine case, it refers to a power given to
& justice of the peace which concerns the administration of justice

witbout sele or delay, and the claim of a Constadble is de jure,
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The legislzture said in Section 11776 R. 8. Mo, 1928,
that: "The Jeveral officers hereinsfter named,* * * *shball be allowed
such fees for their services rendered in discharging the duties in-
posed upou them by law as are hereinsafter provided,* and then
im-.ediately thereafter provided im Section 11777 R. 8. Mo. 1929 that:
“Constables shell be allowed fees for their services’, itemizing each
particular fee for each particular service. If the legieslature had
intended for the justice of the pezce any right to adjudge the
allowance or amount of fee for a particular service on the part of
the constable, they would not have expressed themselves to the con-
trary with such particularity ae they did ey ress themeelves in these
two sectione of law zllowing fees.

It is our opinion that a Justice of the Pe=sce must issue
fee bilis to a constable rho has requested a fee bill for scrvices
specifically itemized in this statute, and in the amount specified
for each service. After the service {l performed the constable has
= heneficial interest in the cose in the amount of his statutory fee,
wshich continues &s & beneficial interest until it be paid. The
fact th:=t . nder seotion 1242, R. 8. Mo. 1928, the party to the suit
prevailing shall recover costs, and even though costs have been
held in the Cardwell cese to include 211l the items authorized in a
fee bill, does not mean that the Constable mustlook to the prevailing
party for an execution as his only action, in order that his fees
#ill be satisfied. The McDonald case expressly holds that the
Constuble can proceed independent of the parties litigamt to collect
bis fees by fee-bill, and the Ashbrook case shows us that even where
a judgment is satisfiled in a Justice Court, still & fee bill should
properly be issued to compeneate the constsble for his beneficial
intereet in the fces of a case.

In Beedle v. Mead we see thit it would defeat the "Un~
aoubted lien of officers for costs® where only a party to the suit
cen consand an execution for costs. Even where & plaintiff sues as
& poor person under Section 124C R. S.Mo. 1928, the court held in
the Geltz cese that the Leglslature did not intend to relieve the
defendant for paying costs coreated by bhim for which a fee bill might
issue under the provis oms of 11776 R. 8. Mo. 198239,

The emoluments of an office are deserving of as much
protection as the honor of office, in the office holder., Imn fact,
& public office would usually be an empty homor, without the erolu-
ments, and since our code of law nrovides for & constable 2s an officer
of the court, preseribes certain mendatory duties of him, requires =
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penal vond of him for the faithful perfommence of his duties, it
would e a strained comstruction of law that had to be twibted so
that this official is not protected in his fees which the lezislature
gaid #shall pe allowed", Such & strained conetruction would not be
an incentive to good zovernment or efficient courts, for the Con-
gtable is the right arm of justice of peace court.

In wany instances it is not possible for a constadble
to collect his preserived fees, which are due and owing, except by
a fee bill. True the power to issue 2 fee¢ Dill rests with the Jus-
tice of the Peace. Are we to say that this is an arbitrary power
resting in the justice?! To sc hold would nullify all the other laws
allowing fees. In the Smithpeter case we learn that a fee bill does
not need & judgment for its basis but needs only a proper taxation
of costs, We say that costs are properly taxed when the justice
cormplies with Section 2319 R. 8. Mo. 1929, and states on his docket
end on the back of the execution all fees due to cach pers=on, and
vhen the fee bill contains i . writing & true statement of each and
every item of all taxable costs in the case, and over against esnch
item of taxable costs the amount of money taxed tnereunder, there
is & proper taxation of coste as provided by law, This duty on the
justice to properly tax costs 1s mandatory under the statute,

The Thoapson case holds that a justice court is of
limited jurisdictionand that its powers are even limited within
its jurisdiction. A justice of the peace has no power beyond the
statutes and 15 limited to act ounly within the statutes, since the
Legislature limited the justices' powers while considering feee,
and provided that certmin fecs shall be allowed and taxed by him.
It followe that fees allowed and taxed and according to the mandates
of law must contaln precisely the s=me _ata on the dockdt in writing
as would properly be evidenced by a fee Dill in writing, or the
taxing of same in any other manner om the docket does mot follow
the “tatute. When the fees were ordered taxed the Legislature intended
a fee bill to iesue, and under le:al procedure it takes no more
effort to make the entries on a fee bPill tham on the docket and in
faet cen be done by the same stroke with the aid of s 1ittle cardbon
vaper. A fee bill must issue before the Comnstable on his own motion
can establish his lien for fees. The only statutory method of taxing
coet is by fee-bill. That the officere may secure their allowabdle
fees is the very purpose that the Legislature had in mind when they
stated the law allowing the taxing fees., It wrs not intended by the
Lezislature to leave the officere only partiaslly secure in their feece.
Tnis preliminary statutory detail is of no use or avail to the officers
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unless a fee bill be simul taneously issued, at the same time as the
mandatory docket entries are made, There is no semnse in & law that
vas made to secure officere in thelr fees, providing for allowing
and taxing same, where the officer may be stopped short of am actual
collection of his fee simply Lecause a justice of the peace construes
the phrese *may issue fee-bille* to mecam that he may use arbitrary
discretion, as & conseguence of whioch the Comstable stands perchance
to loose hies fees in spite of the other statutes to the contrary,

and because & justice might choose to aot arbitrarily im allowing
fees, taxing costs or issuing fee bills to him. The Justice must
iesue fee bills for costs, when requested by the Constable, for that
was the very purpose (to secure the officer in his feee) the Legis-
lature had in mind when they made it mandatory om the court to zallow
and tax fees on the dockot, and "may" in Section 11809 means "shall!,

It is our o:inion where a Justice of the Peace refuses
to issue fee bills when commanded by the Constable, mandamus should
pe issued out of the Circuit Court, whieh court, under the Constitu-
tion, has the supervisory controi over courte of inferior and limited
jurisdiction, such as justice courts, and jurisdiction over justices
of the pesce in the performance of ministerial acts,

Respectfully submitted,

WM, ORF SAWYERS,
Assistant Attorney.General

APPROVED:

ROY McKITTRICK,
Attorney venmeral.
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