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LABOR:-»ection 13267, R. S, Ho. 19229, previdingfor “ne Dbuiiding of

helter sheds by railroads hav1ng been declarcd unconstitu-

'tlonal b she Federal Court this p: ision cannot be N
enforced,

o / —2) e e
March 12, 1834, /.
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BN 4 , ) | '/‘
irs. ary Sdna Gragen, S S

Comuissioner of Labor,
Jefferson City, liiesouri,

Dear lrs, Cruzen:

e ere acitnowledging receipt of your lstter in
riieh you inquire as follows:

aqs the Labor and Industrial Inspection

jepartaent the ripht to eaforce Reilroads
to build shelter sieds in accordsnece =with
Seetion 13287 under the following condi-~
tione?

The &t. Louils San Francieco Railrosd Com-
nany writes as follows:

'As to Section 13367 <~ It 18 our opinion
that a building is not remsuired =s the
provisions of this eection are not apHli-
cable where ordinary light repairs are
required, and by the term light repairs
is meant suech ns can be made to cars in
switching yarde in a short time, 1In
fact, in less time than would be re-
quired in sw1tchiny such car or cars to
repair building.

Upon investigation this department finds
that i1t takes, in many instances, longer
than one-half hour to repair these cars.”

Section 13267, R. S. ¥o. 1822, provides as follows:

*Every person, firm, corporation or re-
ceiver of such person, firm or corvoration
engaged within this state in the construe-
tion or repairing of passenger or freight
cars or car trucks used in the transporia-
tion of passengers or freight by rail,
shall ereet and maintain s bullding or
buildings at every point or vlace within
tiis state where sueh congtruction or re-
pairing is done, and wihere gix or nore

men are regularly evwploved on such work,
The building or buildings nrovided for

in tnis section sigll Dbe so constructed
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and equipped 2g o fully protect all en-
ployes engaged in such construction or
repalr work from exposure to cold, rain
and sleet, snow and all inclement weather
during the hours of emplovment of such
employes, providing that the provisions
of thig article shall not amnly where
ordinary licht repairs sre recuired.

The term, light repairs, 2s used in this
article nhall be such repaire as can be
made to care in switehing yard in thirty
minuteg or less, or which may be made

in less time than would be reguired to
awiteh such car or care to the renair
building provided for in this article.”

The above section, together with Section 13268,
R. 8. lo. 1928, which provides the venalty for the violstion
of Bection 1183? is commonly called thue Tosr Bhed Act,* and
w28 passed by the Lecgiglature in 1917. In 1822 an 1njuncti@q
guit was brought by the Yabagh Railroad Corpany in the Federsl
Court, before a three-judge Court, to enjoin the enforecement
of this Act. The Court held in the case of Wabash Nzilroad
Cozpany v. O'Bryan, 285 Fed. 583, that the Act wss unconsti-
tutional snd enjoined the Drosecuting attorney of Randolph
County from the enforcement of the Sections. The Court save
at nage 536:

"It is ebvicus that versone sgainst whom
the provisione of the aect are aimed might
erect a building or buildings for the ~ur-
poges and uses of this act, and vet find
themgel ves anenable to nrosecutien and
liable to be fined a maximum of $500 a
day, beecause in the view of some court

or some jury the building erected 4id not
'"fully protect =11 employes engaged in
eongtruction and renair work from exposure
to cold, rain, sleet, snow and all incle-
ment weather.,® 'What,' said Judge 3Booth,
in a sirilar case touching a similar Qtau
tute, 'is the standard of guilt? Then is
it fixed and by whom?! The wmorde ‘rain
and sncw' are hardly definlite enough in a
criminal statute, The words ‘heat and
cold' are so elastic in their meaning as
to cover the wiole range of temperature,
‘The words ‘'inclement weather' are egually

indefinite. What is meant by 'Inclement

weather?' ®ill a fog or =mist come within
the language? Will wind be included?

It is surely necesr-ary that limitations
chall be placed on all of these terms,
But who is to supnly the linitatione, the
employer, or the employe., or the court
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or the jury? The Legislature is the only
proper authority to define a statutory
crime ageinst the stzte., This power can-
not be delegatpd to individuals, to courts,
orjuries.' @Ghicago, etc., Ry. Go., v.
Railroad, etec.,, Com., 280 Fed. 1. c. 399,

80, a2lso, may gimilar criticlism, for that
 the language ie indefinlite, unaertaiﬁ and
obgcure, be directed against the prnviso

in the aet, which relieves an alleged
offender, if so it be, that the revsire nay
be done in 30 minutes or less, &r in less
time than would be recuired to move the

car needing repairs from the yards to the
car repalr shed. Who is to guess ag to
these things? The ability to guess correct-
1y makes ur the difference between gnild
end innoeence. Rsilroad yards differ in
gize, =nd enployes differ in ability and

in the rapidity with which they work, The
situation of the cer nceding repalrs, or
the location of it in the tra1n, or in

the vards, might be such in some cases as
to require only 5 minutes to move it into
the car repair shed, and under other con-
ditions and situntions sueh resoval might
recniire an hour or more. Yet some one

must wrrectly estimate these differing
elements, under neril of nrosecution and
fine. If he guesses right, he is innocent;
if he puess wrong, he is guilty of a mid-
demeanor. But we need go no further into
this; the lack of definiteness and certainty
is too nlain for argument.t

"1t follows that (sinece, in our ovinion,
the aect is, for the rezsons stated, uncon-
stitutional, and it ought not %o be and
cannot be enforced) the motion o dismise
ghould be overruled, and a temporary in-
junction sghould bhe i%sued as prayed in the
Bil1I of complaint,¥

In vieg 8f the foregoing decision, we do not be-
iieve it is pdasd %'GOﬁpel railroad connanies to build sheller
sheds, as provided for in Jection 13267. Zection 13268 »ro-
vides the penalty,but the Court above held that the Act was
too indefinite to sugrport & criminal prosecution, =znd there
being no way to prosecute the Company for failure to build

tne shelter shed, we do not see how this Section can be en-
forced,

It is therefore the omininm of this Department
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that in view of the case above cited, youw cannot compel
railroade to bulld shelter sheds, as provided for in
Bection 13267, R. 8. Mo, 19292 above.

Very truly yours,

FRATE %, HAYES,
Assistant Attorney Ceneral.

AFFROVED:

Attorney General,



