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BANKS « BANKLING: Natiord Bank not permitted to pledge its assete
to secure deposits of Northeast Missouri State

Teachers Colle ge,

)
g-1"

May 9, 1934.

Mr. Byron Cosby,
Business adminlistrator,
Northeast Wissouri -State
Teachers College,
Kirksville, Missouri.

Dear r. Cosby:

I'nis Department i1s in receipt of your letter of recent
date in which you enclosed a letter from Mr., J. e T. O'Connor,
Comptroller of the Currency, and also in receipt of your supple-
mentary letter of April 28th; which three letters are as follows,
respectively:

"I am enclosing a copy of a letter sent out
from the ofiice of Comptreller of the
Currency of the Imited :ttates,

The Treasurer of the Northeast Missouri

State Teachers College is cashier of the
Citizens National Bank, Kirksville, Missouri,
and his bank, the Citizens National Bank
deposited §30,000.00 in United :tates Govern-
ment securities to protect the college funds
while they are being collected, and waiting
transmission to the State Treasurer. The
Comptroller has ordemithat we release these
securities now held in escrow.

In order to comply with -ec. 9611 of Missouri
Hevised tatutes 1929 just what shall we do?
The treasurer is willing to give personal
bond as security that he will discharge his
dutles, but how can we protect ourselves in
the depository?"
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"CUMPTRULLLR OF I'HE CURRENCY

To the Cashier:

The & preme Court of the 'nmited States on
February 6, 1934, rendered two declisions

of the utmost importance to national banking
associations,

In Texas & Pacific Railway Company vs. S. U,
Pottorff, 7eceiver, it was held that 'national
banke lack power to pledge their assets to
secure a PRIVATE deposit.'

In City of Marion vs, Ben Sneeden, feceiver,
it was held that a 'mational bank could not
legally pledge assets tc secure funds of a
State, or o’ a political subdivision there-
of, prior to the 1930 amendment; (Act June
26, 1930, and since then it can do sc legally
ONLY IF IT IS LOCATED I® A STATE IN WUICH
STATE BAV'KS ARE SO AUTHORIZED.

You are accordingly expected to ascertain
immediately whesher or not state banks in
your state could lawfully pledge assets to
secure such deposits of public funds of the
state or a political subdivision thereof
which you may have and for wiich you have
pledged assets as security. It will be
advisable to obtain the opinion of your bank
attorney in this connection and retain same
on file for inspection by the bank examiner,

Any existing pledges of assets to secure
private deposits must be immediately terminated.

iny pledges of assets to secure deposits of
the state or political subdivision thereof,
which pledges are determined to be beyond the
power of the state banks must likewise be
promptly terminated,

Hespec tfully,

J. F‘. T. U'C\JN"-)R.
Comptroller.”

wRw o
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"lir. Ethel Conner, Cashier of the Citizens
National Bank of Kirksville, Missouri,

is Treasurer of the Board of Hegents of
the Northeast Wissourl State Teachers
College, Kirksville, Missouri. Ais treas-
urer, he gives a surety bond of §10,000,
He deposits the colleze money as it 1is
recelved and holds same in the Citizens
National Bank until such a time as this
rwoney 1ls remitted to the sState Treasurer,
In the past and at the present time the
Citizens National Bank deposits with one of
the St. Louis banks §30,000 of government
bonds as a surety to protect the deposits
of .the treasurer, Mr. Ethel Conner believes
that the letter of Mr. J. P. T, O'Connor,
Comptroller of Currency, demands that the
bank recall these securities, If that is
done, then we have no security against a
depositary. e would like to ask if 1t 1is
possible under existing laws for the bank
to make the deposit of these securities in
order to protect our deposits. "

Witk

The guestion asked in your letter is whether or not the
Citizens Nationmal Bank of Kirksville, Missouri, has the power and
authority to pled. e its assets and securities to the treasurer of
the Board of "egents of the Northeast Missourl State Teachers!'
College, Kirksville, ¥issourl, to secure funds deposited in said
bank for said college.

Your request for an opinion calls: for a construction of
the amendment of June 25, 1930, -ection 5153, of The HNational
Banking Act, as shown at 12 USCA, Section 90, page 30, which is
as follows:

"Ainy association may, upon the deposit with

it of public money of a State or any political
subdivision thereof, give security for the
safe-keeping and prompt payment of the money
so deposited, of the same kind as is author=-
ised by the law of the tftate in which such
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a:ssociation is located in the case of other
‘banking institutions in the State. (ais
amended Jne 25, 1930, c¢.604, 46 Stat. 809.)",

and the application of same that may be made to the Laws of Missouri,
Prior to the Federal ¢t of June 25, 1930, National Banking Assocla~-
tions could not pledge their as:et¢s to secure funds deposited in
their bank, except public deposits made under Section 45 by the
Secretary of the Treasurer of the United States.

Justice EBrandeis stated the rule in the case of City of
Marion, Illincis vs. Sneeden, 54 -Sup. Ct. ep. 421:

"For the reasons stated in Texas & “acifie
kallway Co. v, Pottorff, 250 U, S.

o4 S. Ct. 416’ 78 Lie '.d. deei

this day, we are of opinion t the aict

of 1864 did not confer the power to

pled. e assets to secure any public deposits
except those made under section 45 b; the
Secretary of the Treasury of the United
States. The power conferred by each later
act, except that of 1930, was limited to secur-
in, specific federal funds. A national bank
could not legally pledge assets to secure
funds of a state, or of a politiecal sub-
division thereof, prior to the 1930 amend-
ment; and since then it can do so legally
only if it 1s lcocated in a state in which
state banks are so authoriged. In some
states national banks had, prior to the

1930 amendment, frequently pledged assets

to secure public deposits of the state or

of a politiecal suobdivision thereof; comptrole
lers of the currency knew that this was
being done; and they assumed that the banks
had the power so to do.;“ut the assumption
was erronecus. The contention that such
power 1s generally necessary in the business
of deposit banking has not been sustained.”

Since the rendering of the decisions of the United States
Supreme C urt in the above case, and the case of Texas & Pacifle
Railway Co. v. “ottorff, 64 Sup. Ct. ep. 416, National Banking
Assoclations have been restricted in their powers to pledge their
assets to secure deposits althoush 1t had been done with the know=-
ledge and consent of the Comptrollers of Curreney; which such
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pledging of assets was unauthorized. The rederal iet of 1930,
supra, gives power to National Banking Associations to pledge their
assets to secure deposits of public money of a state or politi ca
subdivision thereof of the same kind as:fs authorized by the

of the state In which such assoclation is located in the case of
other banking institutions in the State.

Now, the gquestion 1s: Is the money deposited with the
Citizens National Bank of Kirksville, kKirksville, kissouri, publiec
money of a state, or a political subdivision thereof, within the
meaning of the ederal statutes? We think not. This question
in the last analyeis would be determined, in our opinion, by the
Federal courts as to whether National Banks have such powers.

The state of Missourl is divided into five districts for
the purpose of establishing five Teachers Colleges, and the North-
east ilssourl State Teachers College, located at iirksville is the
college for one of these districts and said college is under the
control of "the Board of Hegents for the kortheast HWissouri State
Teachers College.” It is one of the duties of the Board of Regents
to aproint a treasurer for sueh college, and to determine the amount
of his bond, which shall be in amount not less than 10,000..0.
The statutes governing the money in the hands of the treasurer of
said college do not provide for a depository bond to be given by
the bank to secure the funds deposited by said treasurer, nor is
provision made for the depositing of assets or securities of said
bank to secure &aid ceposits.

The statutes of kissouri have provided in many instances
for the giving of deposgitory bonds by banks to secure public funds
deposited therein, also the pledging of assets is provided for by
law in a great many cases to secure said funds so deposited, and
we note a few of sald provisions of the statute as follows:

The state funds - under Seetion 11469, R, S.
¥o. 1989, as amended by Laws of 1931, page 3783;

County funds - under Section 12188, R. 5. lio.
1929;

The funds of citlies of the first, second,
third and fourth class - under specific sections of
the statute;

S8chool funds of schools of cities, towns and
consolidated schools - under Section 9362 K., &. Vo,
1929; and School funds in towns over 500,000
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inhabitants - under tfection 95680, . 5. Mo. 1929; and

State eleemosynary institutions - under Section
8679. Re Se MO, 19293

all of whic) provide for the giving of depository bonds or the pledg-
ing of assete, and It is significant that no statute has been enacted
whereby a deposlitory may be selected by the Board of Regents and a
depository bond required or the pledging of assets and securities
required by the bank to secure sald funds so deposited.

cince no provision is made for a depository bond or the
pledging of assets to secure the funds of your institution under
the statutes of Missouri, we do not think that the National Bani
in question could legally do so,

Ihe Supreme Court of Missouri in the case of State ex rel.
Thompson v, Board of iliegents for 'ortheast Missouri state Teachers
College, 264 s. i. 698, decid~d that the money received by the
college fror certain fees from students and other work did not
become State funds. In the above case the Board of egents of
the Col'lege in question had insured the buildings of the institu-
tion and the premiume had been paid out of unappropriated money in
its hands, derived from student fees from Junior figh Gechool exten-
sion and other work. Two of the buildings burned,and tne insurance
companies paid the sum of [110,00C to the Board of Regents; the
state treasurer in an original proceeding for mandamus sought to
compel the board of Hegents to pay this money into the :tate treas-
ury, contending that under the Constitution and the statutes this
money was state money and should be payable into the state treasury.
The Supreme Court aenied the writ and held in effect that it was
not state money and sho ld not go into the state treasury to be
ap;ropriated b, the State Legislature at its will and pleasure,

Ve think that the money in the hands of your treasurer 1is
not State money within the term "public money of the state" under
the Federal Act of 1930, supra. ‘e do not think that the counties
comprising the district known as the Northeast ''issourli State
Teachers College i# a political subdivision of the State of Missouri
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for the reason that it does not possess any of the attributes

of a political subdivision and no functions of local government
have been delegated to it. The Board of fegents possess no
authority, neither does it exercise any Jjurisdiction over the
counties of the district which we think is necessary to make the
district a political sucdivision of the State.

CONCLUSION,

It is, therefore, our opinion that the Citizens National
Bank of Kirksville, Missourl, camot pled. e its assets and securi-
ties to the Board of Kegents or the tre.surer of sald college to
secure deposits made by them in said bank, and in event that it
did so pledge its assets and securities, sald acts would be ultra
vires and would be no protection to the college in case of the
failure of said bank and could be recovered by the receiver of
sald bank, as was done in the case of City of M¥Marion, Illinois v.
Sneeden, supra.

Very truly yours,

COVELL R, HEWITT
Assistant Attorney-General,

APPROVED:

ROY MCKITTRICK
Attorney-General .

CRHIEG




