RELATING TO AUTHORITY OF OTHTR STATES TO FROHIBIT SALE OF
"PRISCN MADE™ GOODS WITHIN SUCH STATES - DETERMINED IN THT LIGHT
OF THE® COM'RRCE CLAUSE AS AFFECTED BY THE POWER CONFERRED UNDER
THE HAWES-CCCPER IAW,

Hon., Robert L. Chapman
Superintendent of Industries
Jefferson City, lissouri

Dear Sir:

7e ascknowledge receipt of your request as follows:

"Please give us your opinion
whether the State of New Yorlk,
under the provisions of the fol-
lowing lsw, ¢an successfully roe-
hibit sale of prison made goods
by the State of Missouri to private
industry in New York.

"89. or VICT DE COODS

No goeods, wares, or merchendise, mane-
ufsctured, produced or mined wholly
or in par“ by mriscmers or convicts,
oxoof: by prisoners or convicts on
parole or probatiom, shall de sold in
thie stete to eny person, firm, as-
sociation or corporation uup{ that
nothing in this section shall bde con=-
strued to forbid the sale of such

goods produced in the prison institutions
of this state to the state, or any po-
litical division thereof, or to any
pubJie institutiotm owned or mansgped

and controlled by the state, or sny
political division therecof as provided

in section one hundred eighty fowr of

the correction law,”




Hon, Robert 1, Chapman -l February 14, 1934.

The question presented in your request must be de-
termined in the light of the operation of the commerce clause
as effected by the r conferred uron the states by what 1is
known es the Hawe per Law (Act of January 19, 1929), which
provides as follows:

"4ill goods, wares, end merchandise,
manufesotured, produced, or mined, wholly
cr in part, by conviects or prisconers
except conviets or mrisoners on oio
or probation, or in emy pensl end/or
reforns tory {natitutim, excopt come
nodities menufactured in Federsl
sl and correctionsl institutions

or use by the "ederal Covermment,
transported into any State or Territory
of the United States and remaining
therein for use, consumption, ssale,

or storage, chail upon srrivel and
delivery in such “tate or Territory

be subject to the operstion and effect
of the laws of such Stete or Territory to
the same extent and in the same menner
as though sueh goods, wares, end mere-
chandiso had been manufactured, pro-
duced, or mined in such State or Ter-
ritory, and shall not be exempt there-
from by reason of being introduced in
the originsl package or otherwise.”




Hon, Robert L. Chapmsn - February 14, 1934.

From the sbove statute it would appear that Congress,
by virtue of its regulating suthority , csused a shipment of
goods, wares, and merchandise, mmutae%md, produced, or mined
wholly or in part by conviets or prisoners, in interstate come
nerce, to become subject to state suthority after errival and
delivery in such State or Territory of the United States =and
remaining therein for use, consunption, sele or storspe, shall
be subject to the operstion and effeet of the laws of sueh 3tate
or Territory to the scme extent snd in the ssme menner as though
such goods, ete, had been manutactured, produced, o mined in
such State or Territory.

It ig also aopperent to us that the exertion dy the State
of llsw York of its suthority to prevent the sale of gocds, weres
or merchandise menufactured, produced, or mined wholly or in pw“
by prisoners or conviets is lawful in view of the yrovisions con~
ferred upon the states by the Hawes~Cooper lLeow,s (ret of Jane
wary 19, 1929). By scid zot, the transpertation into the State
of liew York, on errival and delivery in said state, is divested of
i1ts interstate character and subjeet to the operation snd effsct
of the lawe of the State of Vew York, to the same extent 2nd in
the same manner as though such goods, wares, end merchandise hed
been menufactured, produced, or mims in the State of Few York, amd
are not exempt from the operstion of the stzte laws of the Sta%u of
Few York by reason of being introduced into the ltate of New York
in the original package.

Fo greater restrictions are placed upon "prison made goods”
of other states than is pleced upon geods of & like character manu=
feetured, produced, or mined in their own state; except that they
pornit such goods menufsctured, or mined in their own
state to be sold to the state amd =11 politicsl suddivisions thereof.

Fow YTork state, in determining whet shall be an offense
against the bettor interest, peace and dignity of its eitizens, 1s
exorcising its own sovereignty, and mot thet of sny other state,

% hove reached the eomelusions,as herein exvressed, dased
upon the following suthorities: '




Hon, Robert 1., Chapmen =il “ebruary 14, 1954

In the cese In Re: ahrer, 140 U, 3, 1. ¢. 04, the
eourt in pert said: '

*The rgwer of the State to ime
poge yestreints and burdens upon
rersons and property in conservution
«nd promotion of the publie health,
pood order =nd prosperity, is a
poway originslily and slwsys be

ing to the Stotes, not surrendere
by then to the goneysl government
nor direetly restrsined by the Con-
stitution of the United States, sud
onsentizlly exclusive, **°

The Fouwrteenth nendmont, in fore
b1dding @ Otate %0 meake or enforoce
any lew 2bridging the privilaspes
or imnunities of citisens of the
United Ststes, or to deprive eny
person of 1ife, liberty or property
without dus process of law, or to
deny to sny perscn withina it. Jurig-
diotion the ocquasl protection o the
lows, 41d not invest, emd 4id not
attempt to invest, Congress with
power to legislate upon sudjects
which aro within the dom=in of state
logislstion, ****

The power of Jongress L0 resuleate
com-aree among the seversl sStates,
when the subjeets of thot powsr are
national ian their nsture, is aleo
exclugive, The Constitution does
not provide thot interstste comerce
shall be fres, but, by the grent eof
thiz exelusive powor to regulate it,
it wes left (ree exoeprt us Congress




Hon, NMobert 1L, Chapmen -l February 14, 1934

might impose restrsint, Therefore,
it hns boon detearmined that the
frilure of Congress %o oxercise this
exclusive power in any cuse is en
exprossion of its will that the sube-
Ject shall be free from restrictions
or impositions uron it by the several
T;m”ﬂ. LESR L X ]

In United Ststes v. Laonza, 268 U, 3, 377, the court
ssld in pert ae follows:

"Zach govormment in determining what
shull dbo an offense against its pence
ond dignity is oxereising its owm

sovereisnty, not th=t of the other.”

In MeCormieck & Co., Ve Brm. 286 U, 3.. de Go 143. the
court s~id in part es follows:

"If the provisions of the state law,
ond the nsulaum under it, which
Tuly recguire stnte ts for
s by wholesale denlers of the
products in question, are vslid, it
necessarily follows hm scles by
sppellente of these products without
such permits would be in violation

of the state law within the meaning
of the Jebb=FKenyon ret, The sppele-
lante in making the s2los sre obvious-
ly interestod persons, snd the ship-
ment of their producte inteo the itate
for the Epon of there consumcting
their snles without the deseribed
pormits would rnll directly within
the torms of that r0%,”




Hon., Mobert i, Chepman o February 14, 1934

Cur construction of the New York stotute is of little
importance.

7@ have endesvored herein to snswer your cuestion, age

sring that s2id st tute is not in confliet with sny constitue
tional provisions of the Jtate of New Yorik.

Very truly yours,

lﬁ. ff}. B&ms
Assistant ~ttornsy Cener:sl
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