RELATING TO NAVIGABLE RIVERS IN THIS STATE:
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Honle e 4 Buford /\/
Game and Fish Commissioner '

Jefferson City, Missouri
sear sirs

#e acknowledge receipt of your letter of April
17th, 1934 in which you state and inquire as follows:

"Since the proprietor of lands on either
bank of a navigable streams owns only to
the bank, while the property rights on banks
of none-navigable streams extend to the
stream's center subject to regulation Ly
the State by virtue of the title to all
fish being vested in the publiec at large,
information relative to navigability of
streams is repeatedly reguested of this
department. Ve, therefore, desire your
opinion as to the guestion of navigability.

Would the capacity of a stream at normal
water stage to float a tie or fence post
for a commercial purpose constitute a
sufficient test of navigability?"

I«

Vole 45 Corpus Juris, Paragraph 6 reads as
followe:

“BEPTH AND CAPACITY FOR FLOATAGB=-(a) IN
GENEHAL. Yhat is & mavigable water is
determined by its capability of use by
the publie for purposes of trangportation
and commerce, rather than the particular
extent and manner of that use. The ease

or difficulty of navigation is not conirol-
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lings and the general rule is that if the
water is adapted for commercial transe
portation it is immaterial what kind of
vessels are or can Le employed, although
some authorities have taken as the test

of legal navigability the capacity of

the water to afford a passage for sea
vessels or the like. The character of

the commerce essential to navigability

is that whien is useful and has practical
utility to the publie, but whether the
streanm is used by boats or by rafts or for
floating logs is not the test. It is
generally, but not in all jurisdictions,
held that the stream must be navigable for
some useful purpose, such as trade or
agriculture, rather than for mere plsasure,
and must be capable of sustaining more
than small boats such as rowboats or

small skiffs or launchess

CAPABLE OF FLOATING LOGSe. Streams whieh
are merely floatable and useful for loge
ging pur.oses, while not navigable in

a techmnical sense, have been held navie
gable go far as this public use is con-
cerned, but other authoritles hold that
such streams are not navigavle in a

broad sense or that the stream must be
capable of floating rafts as distinguilghed
from single logse*

In Poe v. Eeonomy Light, ete. Co. 241 Ill.

290, the court said in part as follows:

*The fact that there is water encugh in
places for row boats or small launches
answering practically the same purcose,
or that hunters and fishermen pass over
the water with boats ordinarily used for
that purpose does not render the waters
navigable«"

In Grantz ve lcKee, 279 Federal 713, the

court said in part as follows:

"A small stream running thro a swampy
country, used only in times of high water
to a small extent for fleoating of logs

" or for skiffs and dug outs by people

living near, because of the bad conditions
of the roads, is not navigable in any
gsense that would constitute it a part of
the public waters of the State."
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in Leo V UsBey 77 Uatie G771y the gourt
said in part as ¢ .

“The mere capacity to puss in a boat of
any elsze, however small, from one stroan
oy rivelet to another, is not sufliclent
to .gonstitute a navigable water of the
United Ctatesy which the federal statute
makes it a nisdoneanod o abatrust
unless the chsnnel is ocubstantially uses
fel ta'mm puipose of luteretate coom

8y the comson lav no river vas considered
navigadle, woich was abo¥e the ebb and flow of the tide,
but that is mot tue dootrine of tils states

In S%ate ix rel ve Taylory, 284 !oe le ce 486
Judge Uoodsony in rulling the case sald in part as follows:

*iere all streams wiieh are actually
capable of floating and of permitting
the | of erdinary Loats won the
bosom of tuelr vaters wre considered
navigavie riverse”

In Lusber Coe Ve lipley County, 70 live
hum,me,iamﬁmmzmummwu

"Current lLiver is not navigable, and we
are not golng %o let this case go off

en tie admission Shat It igy ad Leroe
after be. in the future Ly an
opinion ¢ ‘8 eowrt holdding that it ie
sueh, begause perhaps, counsel for plaine
tife in tuls cause adnitted Lt to e
GULoe

In Cambest ve HeoCoune lHydroe less Coe 312
Hefre le 0o 30Be3, Judge Trimble; said in speaking
for the cowt in part as follows:

“The petition alleged that ~latte river

fe & navipgable strcame At the trisl
defendant, when asked if it was agroed

that Pla river had Leen designated

oy the United “tates Covermment ag a
mt?bh strean, replied that "It is
adanitted that the Covernment has cesignated
this strean as navigable, but as a matter
of foct it never has been navigated.™
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The decree does not specifically

find that it 1o ma blie =nd makes no
finding whatever in that regard une
less it Le contained within the gene
eral finding that *“the allegations of
plaintiff are true.*

Under the Federal declsions only those
streams are regarded as "navigable in
las waic. are mavigable in facteeeind
they are navigable in fact when they are
m .;r are umoptmmf buag ‘:;od.

r grdinary eo as vays
for commeree, over which t::do and travel
are or as, be conducted in the
u9des of twrave and travel on satere”

(The wontelloy 20 Falle 430y 430¢/) "The
matmtﬁa‘hga.poluuﬁnﬁ.m
floated down a strean oceasionally and

in tises of high water, Goes mot make it
a navigable rivere~ ( Jtates Ve
hio Grande, etcey CoOey 174 Us Se 600,
688e¢) By ite own terms, the Federal
statute forbidding dems without authority
of the “ecretary of War (section 9910
supra) relates solaly to navigeble vaterse
(Egan ve liart, 168 Us Se 188y 197.) Under
the Federal test, ”latte river is not a
navigable etream sinee the most the
evidence shows it that at some time in
tie remote past it was used for floating
loge for short distances to eaw mills,
that onee a party of fur traders went down
the river to ite mopth in a boate It io
only at gertain flood times that the
strean has & sufficient amount of water

to edther float or carry a boate
vhetuer the st of navigability as
found in e ve Hortheutt,; 116 MNoe
Appe 146, 104, and in ¥ Ve

Lissouri Lunder oy Coey 176 loe

243, 258Gy ls d.t}mtn! from or lose

ghe Federal teot, it is manifeet that the
Federal “tatute, Jdefining rights which dee
pend upen the fact of navigability, would
require that the Federal teat is the one
to be spplied in detemmining that facte
llenge we may readily agree wita defendant
that, in thie sense, Flatte river is not a
navigable streame”

In sekinney ve Northeutt, 1ll4 leAe le @
167=8, Judge Nortoni, speaking for the court, said in
sart as followss
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“Se we find that by concurrence of
authorities, a stream eapable of
trangporting rafte of railroad ties,

as in this case, for several months
during the spring of the year, without
the aid of men on the banks thereof,

is navigable within the meaning of the
law for that purpose and subject to the
use of the publie therefor, and the
rights of the riparian owners to the soil
adjacent to and underlying the bed of
such stream are subject to this right or
easement in the publie, which rests upon
the necessities of commerce; and where,
as in the ecase at bar, it gppears that
there was no other practical route by
which the ties could be trangported to
market, the adjacent owners would have no
right to interfere with one using the
stream for the comiercial purposes indie
cateds Hespondent had a right to occupy
the stream in floating his ties to market
without inflicting injury upon the ade
Jacent property, and the appellants had
no right to obs et said stream as shown
in the evidence; or otherwise interfere
with respondent in the exercise of his
privileges The views herein expressed
are abundantly supported by the courts of
this country as w¢ll appear by reference
to the following cases."

Therefore from the conclusign reacned in the
foregoing casee, we hold that rivers are said to be
navigavle, within the meaning of the law, and in fact
when they are used, or are susceptible of being, in their
ordinary condition, as highwaye for commeree, over which
trade and travel are or may be conducted in the customary
mode of trade and travel on water, that a stream is
navigable in law whieh is capable of transporting rafts
of railroad ties or logs for several monthe during the

year, without tihe aid of men on the banks thereof.

Respectfully submitted,

—te e BALRES
ASSISTANT ATTORNLY-GENERAL
APPROVED 3
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