
Fences may be built in 
navigable streams , When • 

.. 
7 2 , 193.f /L .._5 -

Hono1•able l . C . .... utord 
Oame and F1eh Com~1so1oner 
Jefferson C1ty 

1saouri 

Dear Sir: 

Receipt ot your l etter dated April 6 1 1934 is 
acknowledged. Tho lett er ie ao follow a 

" closed you wl ll rtn_ letter wt~ch 
I have today received from Tom s. 
' arnack or Protem, ·1saour i , which 1s 
self- explanatory . 

ill you please l e t mo have an opinion 
in thla matter at your convenience?" 

The lettor refe r red to 1n and attaohod to your 
letter, in part , states and 1nqu1rea as follows: 

"A number of my trionda f rom through­
out tho &tate who have been down in the 
~bite r!ver Country fiahlng have made 
compl aints to me and seriously object 
to the fencing below Powersite dam on 
1hlte rivor near ~or~ a distance of 
one fourth mile below the d8Jil which pro­
hi bits fishing in one of the most popular 
aoct1ons of the bite river region . The 
dam and power pl ant 1a own d and operated 
by the Empire Dlatrict . l eetr1c Company a 
aubaidary of Cities ferv1ce and by the 
fer.e1ng of thia section of the river 
immediately below the dam 1a greatly dama­
ging t he tour1et bufiinesa and I would like 
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t o have a r uling .rrom. your departmon t or 
the At torney ueneral'e ottlee it the C~ 
pany can l egally renee t his section of 
t he river and prohibit tlehlng therein. 

I wtll appree1ate very much a ruling in 
t h1a mat ter and a l ao please adv l ae me i t 
it will be necessary tor me to get a 
r nlln2 from the Federal Goverl'llll3nt aa no 
doubt - jOU are aware that hite river is a 
nav1gaLle str eam. 

Ycu realize r . ~uford that sportsmen are 
not anxious t o fish in the run way im':e­
d1ately at the bane or the dam but they do 
deatre to f 1ah a hundrod or two teet below 
t he da• and there is no way 1n which they 
can get near t h is ~ood fishing spot . ~ 

(a) Navigabil1tz ~ White River. 

Section 
A navigabl e rive~ is defined 1n 27 R. c. L. pg.l~3. 

213, a a follows: t. 
"The teat of navigability of a river, 
an stated by the supreme court ot the 
United State~, is that t hose rivera are 
navigable 1n law wh n t hey a re ua&d, 
or are auaceptible or being used . 1D 
their ordinary condition. as h!ghwaya 
t or com:::rerce . over which trade and 
travel are or may be conducted ln the 
customary modes or trade and travel on 
water . 0 

It 1a i mmaterial if a st r eam be not used tor com­
mercial pur poaea, the question is Whether it can be so used. 
l.or does it matter t hat there may be natural obatrue t'ona 
1n a river. The teat is whether the natural state of 
the river ia such that it may atf ord a channel t or o~erce . 
If so . the river is navigable in fact. although its navigation 
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may be accomplished with difficulty by reason of natural 
barriers such aa rapids and sandbars . 

e astumo that White River ia a navigablo river 
within the meaning of the definition a bove set down but we 
are not expressing any opinion on the tact . 

(b) Fishing Ri~hta. 

In r e£erence to the rights of the public generally 
to hth in navigable streams 1t is stated in 26 c. J . pg.602~ 
Section 17, that : 

"Fishing implies a r easonable use or the 
waters and shore line of naviga ble strea~s , 
and as a eneral rul~ all the ~ bors ot 
the ?ublio bavo a com~on an1 gene ral r ight 
of ~·abing t n public waters , such as tho sea 
and o her navigable or tidal wate rs, and 
no private per1on can cla~ an exclusive ri ~ht 
to f i sh in any portion oi' such waters, except 
in ao far as he .as acquired aueh rl •ht bJ 
grant or prescription. This rule applies not­
wlthat andlng t he title t o the bed of such a 
stream ta i n the riparian o•ner, and not wi th­
standing his owners. 1p or the abutting upland 
carries wi t h lt the right of aeceaa to deep 
water. I t has been held that the right ot 
fishtng ia incident ·o the right of navi ga­
t ion. " 

(c) Riparian Rights. 

I t ls the law of !sao ri that the owne r of land 
a butting on a navigable river owns to the 11ne fixed by the 
low water mark or the river. 

nandolph v . oborls liunting and F1ahinf Club 15 
~\ . • • (2nd) p~ . 834 . 

Lo 
river bank a , 
nt the usuo.l 
bed. 

water mar k 1o the l ine, on either a1de of the 
to which the water ln th~ riYer bed r eaches 
and ordinar y lo stages of water 1n the rivor 

Tho letter or ~. 
t he fences complained or. 

nrnack does not etate who bui lt 
It the fences were b1tilt by an 
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abutting lando ~r , and b y rea~ on or n1e righ t s ao such 
l andowner , then such l ando ner ould only have a rl ~ht t o 
LL ~ld hi ~ f s nces t o the llne or t he low water reark or the 
r i ver , tt tho bv1l dtng of such tencea would 1ntertere with 
the rtghta or other adjoin ing l~downer or with the ri -h ta 
of t he pu blic general l y to use the waters of such navi­
ga ble streams . 

(d) Pr e s c r iEtion , Grant ~ ot h er ~o3t&d r gbt. 

'!'here 1a a rule of law that a r i ght to interf'ere 
with the rlghta of t ho public genera l l y i n tho use o~ a 
naviga ble river may be acq · red by pr e acrlption or uae or 
by rant trom the Lesiolature or other compet nt authority 
or by a decree of a court having jur1sdlct • on of t he sub-
ject matter . o do not know whother Power Site dam was 
buil t or any proper t y ri ghts thereabou ts acq~ ired by r eason 
ot a co~rt proeocd'n~ or not und expreaa no op1r t on t her eon . 

COUCLU!"ION 

l n tho absence of rlghto acquired b y vrescriptlon. 
grant or docr eo of co~rt of competent jur1ad1ct ·o~ and it 
t he fenc eD built aro between the linea that mark the low wator 
mark on e ithe r aide of ~h1tc River , then , 1n our opln1on, auch 
fences con t1 tu te, under t }·e f ac ts a t t ed 1n JOur l etter, an 
un l awtul · oba t ruct1on to the uae of ~1te 11ver and auoh ob• 
str uct t ons may be caused t o be removed by a pr op- r proceeding 
t rou .. ht t or t hat purpose. 

APPROVED: 

HOY cKITTR ICK 
Attorney General . 

GL: LC 

Very truly yours , 

G ILB3RT LA .MB 
Assistant At tornoy General . 


