i

B

TRADE-MARK: Articles need not be classified in appliccti.a for

registration.
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Hon, Dwight H. Brown
Secretary of dtate
Jefferson City, Missouri

Dear Mr. Brown:

lows:

This is to acknowledge your letter as fol-

*eferring to conversation with you
and Mr., HornBostel today regarding
trade-mark applications which we
received from the firm of Ryland,
Stinson, Mag & Themson of Kansas
City for the Katz Drug Company,
will you please render us an aglnlon
on the guestion hroufht up by Judge
Seddon regarding statutory classi-
fications of merohandise as pre-
scribed in federal trade-mark law
which we have been using as a basis
of trade-mark classifications in
Missouri,.®

The answer to your question depends

which reads as follows!:

*If any mechanic, manufacturer, as-
gociation or union of tbrklnincn

or other persons shall wish to nﬁopt
any particular name, term, design or
device as his or thelr trade-mark to
designate, make known or distinguish
any article or goods, wares, wares
or merchandise Ly him or them manu-
factured or prepared, or any union

upon
tie interpretation to be given Section 14339, R. 8. 1929,
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of workingmen desire to mmsu
or make known the place in ob
union labor is 11010&, he or

they may write out a deseription

of such name, term, design or de-
viece, aesecril the same acourate-
ly, and sign acknowl edge the

same before some officer competent

to take acknowledgment of deeds

and file same, together with a fac-
simile of the same, term, design

or device for reglstration, in the
office of the seeretary of state;
said secretary shall deliver to said
mechsnic, manufagturer, association
or union of worki or other
persons so filing the same, a duly
attested certificate of the filing
of the same, for which he shall re-
ceive s fee of one dollar; suoch
certificate shall, in all suits and
prosecutions under this artide, de
sufficient proof of the adoption of
such label, trade-msark or form of
advertisement, and of the right of
such mechanic, manufacturer, associa-
tion or union of workingmen or (other)
persons %o adopt the same. JNeo label,
trade~mark or form of advertisement
shall be registered that in sny way
resenbles or would probably be mie-
taken for a label or trade-mark al-.
ready registered; and no trade-nark
duly stered the office of the
commise of patents of the United
Jtates M% be registered under this
section by (any) person other than
the owner thmoI £.9

The facts before us show that the Katz Drug Compeny,
& corporation, presented to your office four separate ap-
plications for registration under the avove secticn, Each
of the applications are similar as $o the articles or e¢lss-
ses of merchandise sought %o be registered, the design or
trade-mark being the only difference between the four ap-
plications, Eszeoh of the applioations reokte that esch of
the deesigns is "to be applied to articles or clesses of mer-
chandise menufactured, prepared and sold", namely "chemigels,
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aedicines, pharmageuticel preparsilons and compounds, drugs,
igts’cundries snd supplies, paper, stationery, paints

padnters’ saterials, food producte, ingredients of food, oils.

groeases, cutiery and wachlinery, tools, hardware, sport

goods, wearing spparel, toys, Fountain drinks and ts,

tobaeco, tovssco products, Leverages, liguows, rub . =

housebold and electrical spplisnces, oosmetica, and all other
" mnwmm“mm prepared or sold

connection with a retail business,®

vae of the gusstions presented hoevewith is "whether
an iication should e mede for a trade-mark on eaeh artiele
or whether one appiiontion is sufficlient on sll articles ss
lieted vy Katz Drag o In other worde, should the
applicant classify the articlies mentioned in its application,
The snawer to this question depends upon the !.nugmattaa
to be given to the word “or* found in Jeotion 1 8
vetween the words *any article® and "goods, warea,* ete,
The statute reads in part as followss

Sesres sake known or distiaghish

Thua, if ve inderpret the worde"or" as separat *article”
trm"guads, sares or worchandise®, them the a;;fxuﬂm
must be refused, However, if we iaterpret the word *or*
as lng 5 continvetion of articles, goods, wares or
merchsndise, than whe application sust be agoepted, In
other words, if we we "or® to mean "and® then the
spvlicstions as faxr as the olassifly of the articles,
geods, wares or werohandise in sepa appiioation is not
necessary. %e bhold that the spplication eamnot be limited
to one article or goods, wares or serchandise but that
such may contaln 8s many avticies, goods, wares or merchan-
dise tuat the apyplicant seeks %o 5.“0 registered,

3o goenia F‘“' Volune 46, page 1124, has this to say
e word ‘ar®: ! !

"The monosylsble 'ox' is & dis-
jwﬂniwualc tict serks an
alternative generally ¢ory

ing to ‘elither' as ‘ekther &
oF that.' The term is 4difficuit
to define, It is Bot 2 Sechnienl
one and it has ao technical mean~
ing. In law it is sald it ze-
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ceives fthe same =eaning. ne it oar-
ries in common parlsace, **ervess
While in ite strict o fication
the term expresses a digjunctive
wesning and marks an alternative,
it may be used or construed in a
conjunctive sense and it may also
be used in an explanatory sense,

enseng,

And further at page 1135,

f¥uile in its primary l&i&ﬂ“ﬂ@l
the term ‘or' warks an alternative,
and in its ordinary disjunotive scase
it lsports 'one or the other,' but
not ‘both,? 1t is ssid that it is
often u in the sense of 'both' in
eommon nariance and written instru-
ments, *

And further at page 1136,

#aesee However, 'or' being 2 die-
m'o eonjunotion, should ox-

1y be given its disjunctive
neaami it sbhould be construed
ag ! only when neoessary to
give effeot to the intention, as
ggathered from the context and the
surrounding c¢ircumstances, The
suostitution should not be made
where such comstruetion would be
ingonsistent with the iatent sa
showa Ly the whole context and the
cirousstances, nor unless its
liternl meoning renders the pense
dutious,*

And further st page 1127,

fihen used to connect a series of
words in the permission or the pro-
hivition of 2 glven cet, ‘or' may
be construed to mean ‘and' when
necessary to make the statute ex-
press the true legislative intent,
but only when so necessary; snd
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slailarly 'or'uay Le construed as
‘and' in constitutional pro-
visions and ordinances,”

S ST, e

If the Legislature intended to have spplioants glas-
eify articies sought to be registered, it would have pro-
vided for sueh, and, atgent action on the part of the Legis-
lature, your department may not promulgate something not
found in the statutes, The iaterpretation Reretofore given
to the word "or" bears out, in our opinion, that the Legls-
lature never intended an applicant to classify the articlee,
goods, wares or merchandice manufactured or prepared when
rm-{unm was sought for trade-mark,

lowever, ia this connection we might add that your
Department would have & right to require proof if it so
desired that the articles, goods, wares or merchandise
mentioned in the spplication were sctuslly manufactured or
prepared by the spplicant,

In tiis case, an affidavit is made 28 t0 the facts
conteined in the lieation whioch mld'b: about all tl::“
proof necessary as far as your department is concerned
the appliecsat sotuslly manufsotured or prepared the articles,
goods,wares or merchandise sought to be Strade-marked.

il.

Your office, however, should refuse to give your
atteated certificate for the reason that sald appliocations
recite more than is preseribed Ly the statute for

tion, The statute specifically to artieles, goode
'l.l‘.; or merohandise manuf or prepared, The ‘ppn- ’
cation says:

* Coods ***** by it manufeotur
prepared or sold,® “
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The word %gold® is not used in the statute, W¥We ap-
preciate thet this is no fault of the applieant for the
reason $hat it followed your printed form whieh had the
word *sold" therein, The word “sold" found in your form
should be deleted therefrom,

In conglusion, 4% is our cpinion that if the word
“gold"® i deleted from the four spplications presented
then your certificate should issue, #e are returning
herewith your files that nccompanied your letter.

Yours very truly,

“OLLIVER W, NOLER
Assistant ittorney-General.

OWi/af}
Enols,

Approved:

“ROY MOKITTRIOK
Attorney-Oeneral.




