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Vlhether or not candidates actually signed 
declaration a questi on of fact uoon which 
t he ~c cretary of State has no power to oaRs . 

"'1- l~ 
I 

Jul.7 lS, 1934 

Hon. Dwight H. Br own, 
Secretary ot State 
Jefferson City, Mo. 

Dear Sirr 

This Department is in receipt of your letter of Ju1y 14th 
request ing an oninion as to the following state of f'acts: 

"hnclosed f'ind protest of Bon. Waldo 
P. Johnson to the certification by 
thi s of'r ice or the name of Arthur B. 
Lindsay as a candidate for State Sen­
ator in the 16th Senatorial District. 

We certified out t he list of candidates 
who filed 1n this office on June 12 , 
19341 I am enclosing a CO?Y of t hi s 
list with a copy of Mr. Johnson's pro­
teat, and I ask for your opinion a s a 
guide to "J'1t3 action in this matter." 

In this case certain evidence has be en filed consisting of af'fi­
davita and other papers to the etf'eot that Arthur B. Linda., did 
not personally aign his written declaration tor the Democratic 
nomination for State Senator t or the 16th Senatorial District . 
On June 12tb,l934, the secretary of' Sta t e oertif'ied out a list 
ot candidates and on July 9th a protest was filed requesting the 
Secretary or State to correct this certification. 

Section 1026l, Reviaed St atutes of Missouri 19a9, provides: 

•At least fitty- five days before any 
primary preced~ a general election, 
the aecretary of state shall transmit 
to each county clerk a certified list 
containing the name and postotfice ad­
dress of each person who shall have 
filed declaration papers in his office, 
and entitled to be voted for at such 
primary, together with a designation ot 
the office tor which he is a candidate, 
and the party or principle he represents . " 
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The determination of the quest ion before us necessarily invollr es 
the powers and duties ot the secretary or State . The genera~ 
rule thereon is well stated 1n 59 Corpus Jur i s 116: 

"The seeretary of state i s an executive 
or ministerial officer and poasessea no 
judicial power a . " 

This general uower was diacuaaed in the case of State ex rel. v . 
O'Malley v. Lesuour, 103 Mo . l . c . 262: 

"But i t is strenuously urged for the 
r elator that the dutiea ot the respon­
d~nt secretary are st~ictly ministerial; 
that he 1s not clothed with any judi cial 
powers . This ia granted" and h&s already 
been suff iciently answered 1n the preced­
ing paragraph in reference to the 1ncom­
pletenesa of the O'Malley cert ificate . 

But it aa7 be further said 1n answer .to 
the cont ention made" that , though the 
secretary of atat e is a mi.nisterial of­
ficer, 7et he does not t or that reason 
oecupy the attitude of a mere figure­
head or automaton, moved about at the 
whim or touch or every eager applicant 
who desires the performanc e of duties 
which pertain to his off i c e . 

Whon ap-olied t o for tho discharge of such 
duties, although his discretion .ay not 
reach the height known a s judicial, and, 
therefore, uncontrollabl e by writ of man­
damus, 7et it cannot be doubted that aome 
?Qrtion of the qualities and attributes 
of discretion necessarily inhere 1n the 
discharge of his official dut i e s , requir-
ing ~ to consider bef ore acting and to 
search and inquire befor e reac~ or 
announcing a conclusion . An7 other theor7 
would be whol ly inconaiatent with the proper 
and order l y discharge or his o.t t icial duties . 
His course in this respect 1n the case at 
bar, 1n filing the O'Meill ce rtificate, 
and in c ertit'ying hia nominD.tion to the 
recorder o~ voters, etc . _ as the r esult ar 
a subsequent prtmary election and conven­
tion held 1n obedience to the order of the 
D3mocr atic state committee, is ~ree from 
fault_ as will presently be more r u117 
shown. " 
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On the same general question. ~udge Ferris s , in the case of Sta te 
ex rel v . Roach, 246 Mo. l .e. 64 said: 

•s~ction 5849 provides that all eertif­
icntes of nomination w bich are in ap­
parent confor.mtty with the provisions 
of law shall be deemed to be val1(4 
unless objections arc filed thereto 
v1 ~h1n three days . In the absence of 
such objec tions, tho validity of such 
nomination stands unquestioned, and the 
duty of the S~cretary of State to cer­
tify same is purely ministerial . (utate 
ex ral . v . Fe.lley, 8 J . 1.1 . 90; stat e e J r el. 
v . Fnl l ey. 83 ll . ' • 160 ; State e x r el . 
v . Ulllor, 39 N• .t. • 24; People e.x rel . 
v . D~strict Court, 31 Pac . 339)" 

Thi s Department has held in n f ormer opinion that all candidates 
for office who run at the August Primary a s a prerequisite to hav­
ing his or her name printed on the official pz•imary ballot must 
file a wri t ton declarat ion with the proper officials and must per­
sonally s ign t his declaration. 

In the case here under consideration. it is contended that the 
candidate did not personally sibn the declaration. However, this 
is a question of fact as the declaration on i t s face purports to 
have been signed by the cand i date . Once the formality of the 
statute has been complied with, i t is the duty of the Secretary 
of State to certify that person's name to the county clerk. I f , 
as a matter of fac t, the candidate did not sign the declaration, 
t hen t he certificat i on to the county clerk by the secretary ot 
State was illegal; bu t thia ia a question for the c ourts to paaa 
on . 

A somewhat air. i lar question was before the Supreme Court 1n the 
cue of State e xrel v . Shannon, 133 J!o . 165, in which the Court 
said: 

"But we are of tho op:i.nion that tho right 
of r elotor to t ho off i c e can not be in­
quired into in this nroeeeding. Bo author­
ity o~ power is conferred on the comptroller 
of t he city to pass upon or decide the va­
lidity of relator' s claim to the off ice. 
His duty with r e s pect to the ~proval of 
the bond of the superintendent o r waterworks. 
ie purel y Dlinistorial. 

~t .. , ~ it 

When relator's appointment wae approved b7 
the board or public works, it becaae the dut7 
or the compbroller to approve bia bond wbaD 
t endered to ~ for that purpose UDless aome 
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valid legal ob j ection existed to the 
vond i tself · I t was not for hi~ to 
decide upon t he l ego.llt y of relator 's 
apno i nt ment . or whether he was in fnct 
ent i tled to hol d the off ice . Upon t hat 
question we do not under t ake t o pa s s, 
a e i t is not i nvol ved i n t hio pr oc ee ding• 

Beck v . Jackson , 43 ~. 117• was a pro­
ceedin g by mandamus to compel t he r espon­
dont j udge of t he circult court of that 
ci~cuit which included the county of Cape 
Gi r ardeau to m> orove t he bonds of t he re­
lat or a s clerk of the circuit court and 
recorder of that county, to which pos1t i ona 
he had been appointed and commissioned by 
the Governor. And i t wa s hold , that the 
commiss ion i ssued by the govet•nor was at 
l ea ot orima f aci e evidence of title to 
tho of f ice. and a nerempt ory mandamus 
would issu e to compel the judge of the 
court t o a porove the bonds ; and that the 
• idity or le g&lity of t he commis::t on would 
onl y be det ermined by a proceedi ng in the 
nature of a quo warranto . A similar ruling 
was made in State ex r el . v . Wear . 37 Mo. 
Apo. 325 · " 

In view of the f oregoing. it is the opinion of this Department 
that the duty of the Secret ary of State with respect to declaration• 
filed in his office, i s puroly ministerial and when a d eclaration 
is once fil ed and purport s t o bear the s i 0 nat ure of the candidate 
it becomes t he Secretary or ~~ate ' s duty to cert i fy t h at name to 
the county clerk. Whether or not the candidate actuall7 and in 
fact did personally sign aaid declaration 1a pure l y a question or 
fact upon which question of f act t he Sec ortary of Stat e has no 
power to pass; the authority t o pa s s thereon being clearly ves ted 
1n the Courts or the State of Missouri . 

JP ?ROVED 1 

ROY ilcKIT'lRIClt 
Attorney- General 

JWH/mh 

Rea,ectfully sub~tted• 

J OHN • HOFFMAN• Jr . 
Assistant · Attorno~-General 


