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July 18,1034

Hon. Dwight H. Brown,
Seeretary of State
Jefferson City, Moe.

Dear Sir:

This Department 1s in receipt of your letter of July 1l4th
requesting an opinion as to the following state of facts:

"inclosed find protest of Hon. Waldo
Pe Johnson to the certification by
this office of the name of Arthur N.
Lindsay as a candidate for State Sen-
ator in the 1l6th Senatorial District.

We certified out the 1list of candidates
who filed in this office on June 12,
1934y 1 am enclosing a copy of this
list with a copy of Mr. Johnson's pro=-
teat, and I ask for your opinion as a
guide to my action in this matter.”

In this case certaln evidence has been filed consisting of affi-
davits and other papers to the effect that Arthur N. Lindagy did
not personally sign his written declaration for the Democratic
nomination for State Senator for the 16th Senatorial District.
On June 12th,1934, the Sepgretary of State certified out a list
of candidates and on July 9th & protest was filed requesting the
Secretary of State to correct t his certification.

Section 10261,Revised Statutes of Missouri 1929, provides:

"At least fifty-five days before any
primery preceding a general election,
the secretary of state shall transmit
to each county clerk a certified list
containing the name and postoffice ade
dress of each person who shall have
filed declaration papers in his office,
and entitled to be voted for at such
primary, together with s designstion of
the office for which he is a candidate,
and the party or principle he represents."
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The determination of the gquestion before us necesssrily involy es
the powers and duties of the Secretary of State. The general
rule thereon 1s well stated in 50 Corpus Juris 1l6€:

"The seeretary of state is an executive
or ministerial officer and possesses no
judicial powera."

This general nower was discussed in the case of State ex rel. v.
O'Malley ve Lesuour, 103 Mo. le.ce 2623

"But 1t 1s strenuously urged for the
relator that the duties of the respon-
dent secretary are stpletly ministerial;
thet he is not clothed with any judicial
powerse. This is granted, and has already
been sufficiently answered in the preced-
ing paragraph in reference to the incom-
pleteness of the O0'Malley certificatee

But it may be further said in answer to
the contention made, that, though the
secretary of state 1s a ministerial of-
ficer, yet he does not for that reason
occupy the attitude of a mere figure-
head or automaton, moved about at the
whim or touch of every eager applicant
who desires the performance of duties
which pertaein to his office.

When apnlied to for the dlacharge of such
duties, slthough his discretion may not
reach the height known as judicial, and,
.therefore, uncontrollable by writ of man-
damus, yet 1t ecannot be doubted that some
portion of the qualities and attributes
of discretion necessarily inhere in the
discharge of his official duties, requir-
ing him to consider before acting and to
search and inquire before reaching or
announcing a conclusion. Any other theory
would be wholly ineonsistent with the proper
and orderly dlscharge of his of ficial duties.
His course in this respect in the case at
bar, in filing the O0'Nelll certificate,
and in certifying his nomination to the
recorder of voters, etc., as the result o
a subsequent primary election and conven=-
tion held in obedience to the order of the
cratic state committee, is free from
fault, as will presently be more fully
shown."
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On the same general question, Judge Ferriss,in the case of State
ex rel ve Hoach, 246 Mo. l.c. 64 said:

"Section 5849 provides that sll certif-
fcates of nomination which are in ap~
parent conformity with the provisions
of law shall be deemed to be valid,
unless ot jections are flled therecto
within threc dayse In the absence of
such objeetions, the valldity of such
nomination stands unquestioned, and the
duty of the S _cretary of State to cer-
tify same 1s purely ministerial. (State
ex rel. ve Falley, 8 N, L. 90; State ¢ x rel.
ve Falley, 33 N. W. 836C; Stlt;eexral.
Ve Miller, 39 Ne L. 243 People ex rele
ve District Court, 31 Pace 339)"

This Depertment has held in a former opinion that all candidates
for office who run at the August Primary frerequiaita to hav-
ing his or her name printed on the official primsry ballot must
file a written declsration with the proper officials and must per-
sonally sign this declsration.

In the case here under consideration, it is contended that the
candidate did not personally sign the declaratione However, this
is a question of fact as the declaration on its face purports to
have been signed by the candlidatee Once the formality of the
statute has been complled with, 1t 1s the duty of the Secretary
of S¢ate to certify that person's name to the county clerke. If,
as a matter of fact, the candidate dld not sign the declaration,
then the certification to the county elerk by the Sécretary of
State was illegal; but this is a question for the courts to pass
One

A somewhat similar question was before the Supreme Court in the
case of State exrel ve. Shamnon, 133 Hoe. 165, In which the Court
salds

"But we are of the opinion that the right
of relator to the off'ice cen not be in-
quired into in this proceeding. No author-
ity of power 1s conferred on the ecomptroller
of the city to pass upon or decide the vae
1idity of relator's claim to the office.
His duty with respect to the spproval of
the bond of the superintendent of waterworks,
is purely ministerial.

3 % W% % ¥
When relstor's appointment was approved by
the boerd of public works, it became the duty
of the compbroller to a ve his bond when
tendered to him for that purpose unless some
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valid legal objection existed to the
bond 1tselfe It was not for him to
decide upon the legality of relator's
sppointment, or whether he was in fact
entitled to hold the officees Upon that
question we do not undertake to pass,

&3 it is not involved in thia proceedinge.

Beck ve Jackson, 43 Moe. 117, was a pro-
cecding by mandamus to compel the respon-
dent Judge of the eircult court of that
circult which included the eounty of Cape
Girardeau to sonrove the bonds of £ he re=-
lator as elerk of the circuit court and
recorder of that county, to which positions
he had been appointed and commissioned by
the Governore And it was held, that the
comuission issued by the governor was at
leaat prime facie evidence of titls to

the off'ice, and & peremptory mandamus
would issue to compel the jJudge of the
court to aporove the bonds; and that the
wlidity or legality of the commisd on would
only be determined by a proceeding in the
nature of a quo warrantoe A similar ruling
was made In State ex rel. ve. Vear, 37 Moe
Appe 325."

In view of the foregoing, it is the opinion of this Department

that the duty of the Secretary of State with respect to declzrations
filed in his office, is purely ministerial and when a declaration

is onee filed and purports to bear the signature of the candidate

it becomes the Secretary of State's duty to certify that name to

the county clerk. Whether or not the candidate actually and in

fact did personally sign said declaration 1s purely a guestion of
fact upon which question of fact the Secertary of State has no

power to pass; the authority to pass thereon being clearly vested

in the Courts of the State of Missouri.

Respectfully submitted,

JOHN W. HOFFMAN, Jre
Assistant Attorney-General
& PROVED:

ROY McKITTRICK
Attorney-General
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