CORPORATIONS: A person canncot act as director and vote in a
corporation 1f he has executed his note for capl=-
tal stock. If the note 1s exsescuted for treasury
stock such person can vote or act as a director,
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iay 51, 1934 \ FILED

Honorable George D. GSrownfleld \,_i;_-———-"l

Prosecuting Attorney
Cooper County
Boonville ,kissourl

Dear Sirs:

This Department acknowledges recelipt of your
letter of April 23, requesting an opinion. Judging by
the facts contained in your letter it does not appear to
come within the purview of your duties as prosecuting
attorney. Hegardless of the same we shall attempt to
render you our opinion. Your letter 18 as follows:

"The questions have arisen here first,
whether or not a person cen act as a
director in a corporation when he has
his stock apothecated to the corpora-
tion to secure a note and cannot vote;
second, whether or not a note accepted
from a stockholder secured by his stock
as collateral 1s allowed under the core
poration law, In other words, what we
want to know 18 whether or not 1t 1s
legal to accept the stock in a corpora=
tion as collateral for the security of
the payment of a note of a stockholder
in same,

If you can give me any light on this sube
jeet same willl be greatly appreclated
and I will be glad to reciprocate if the
opportunity ever presents itself,"

Section 4944 of the Revised Statutes of dissouri 1929,
with slight amendment, Laws 1931, page 175, 1= as follows:
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"No note or obligation glven by any stock=
holder, whether secured by deed of trust,
mortgage or otherwise, shall be considered
as payment of any part of the capital stock,
end no losn of money shall be made by the
corporation to any stockholder thereing

and 1if such loan shall be made to a stock=
holder, the officers making 1t, or who shall
assent thereto, shall be jointly, and sever-
ally liable to the corporation for the amount
of such loan and Interest: Frovided,hovwever,
that nothing herein shall be construed to
prohiblt agricultural credit corporations
from making loans to farmers who are stock-
holders therein, such loans to be agricul=-
tural or livestock loans to be redliscounted
with federal intermediate credit banks in
accordance with the federal agricultural
credites act of 1923, and amendments thereto."

An Interpretation of this seetion of the statute is
given by the court in the decision of Bondurant v, Haven Coal
Co, 256 &, %, (znd} l. e 5753

“"Our statute provides that no note shall be
considered as payment of sny part of the core
porate stock.Seetion 10185,K.8.,1919, This
hes reference to payment for stock issued in
the flrst Instance, /ifter the corporation
has once 1ssued 1ts stock,and the subseriber
has pald therefor,the statute is satlsfied,

A corporation may sell its treasury stock for
cash or credit,for par or for market value,
or upon any terms that a stockholder could
sall,.Sherman V.Shaughnesay,lia Mo, Appe.

679, 129 S.,W.245; 14 C,J.407., FHNeverthew
lesa,we are not willing to say that it affirme-
tively appears from the pleadings,thst plaine
tiff eould not have relled upon the presumpe-
tion that the purchase price would go into
the corporate treasury. #e will not trust
ourselves to think of every conceivable clire
cumstance which =might or might not justify
such rellance, The whole cilrcumstances
should be developed by the evidence before
that question 1s determined,”
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By the above declslon we [Ind that the statute has
been satisfied when cash 1# pald for the stock In the first
instance, and that a corporation may sell its treasury stoeck
for cash or credit. You do not state in your letter the kind
of stock hypothecated by the holder of the same, that 1s,whether
or not it 1s treasury stock or orlginsl stock, However,there are
recent decislons én the sane which we belleve by citing to you
will snable you to apply the law to the facts In the instant case,

The eourt sald the followl in the case of PBankers'
dortgage Co. v. Lessley, 38 S5, ie (2d) 1. c. 486:

"The Constitutlon,as well as the statute,
prohiblits a corporation from acceptling & note
in paymcnt for its capltal stock. Hunter v,
Caranflo,246 do. 131,151 C,W,741; Hamilton-
Turner Groeery Co. v. Hander (Tex.Civ.App.)
295 3.'-".3‘1.

If plaintiff could lawfully sell one hundred
shares of 1ts stock and accept the defendant's
notes, then 1t could have sold all of 1ts un=-
1ssued stock and accepted a note or notes
therefor,

It is claimed that defendant was llable upon
the subscription contract, and that the sur-
render thereof was a cana{dorttian for the
nptes in suit, We do not tihlnk so, The sube=
seription contract was not introduced In evie
dence, nor 1s there any showing as to 1its
terms, ELven 1f there was, 1t would not alter
the situation. That contract and the orlginal
notes were executed at the sane time, The
subseription contract was not for stock in @
corporation to ce formed, but,at wost,could
be nothing more than & subscriptlon for stock
In a corporation them exlsting. The notes
were the prineipal contract, were 1llagal ,and
the whole transactlion was therefore lllegal,

If defendant's conduct in executing the

notes in sult amounts to & recognition of
valldlty of the orlginal notes, such act
amounted to nothing. Parke,Davis & Co. ve
kullett, 245 do. 168, 175, 149 8. W, 461,

ind 1f the contract Iin fact be only connected
with the ille or immoral transactlion and
growing out i1t,###% 1t 1s equally tainted.'
‘oolfolk v. Duncan, 80 io. App. 421, 427,."
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The prineciple of law that & corporatlon can not
accept a note for 1te capital stock 1s reiterated In the case
of Shafer v. Home Trading Co., 52 3. W. (2nd) 1. c. 4632

"The fourth charge relates to the faect

that the eorporation scld four shares of

stock to dertin Bllckensderfer for the

sum of 200 when the par value of the stoek

wae (400 and took iIn payment therefor hils
personel note, #While the evidence sustains
this charge,plaintiff's own ovidence indicates
the stock was worth much lessz than 50 per cent,
of ite par value et the time 1t wae aecquired.The
same 18 true as to cherge five relative teo
stock purchased by W1llle Blickensderfer,for
which he geve his personal note, The ovie
dence further shows,howsver,that the corpo-
ration 1llegally acquired the stock sold to
dartin end %Wills by trading property of the
corporation for the stock. A corporation has
ne authority to trade its property in purchase
of 1ts outstanding stock,the effect of which 1s
to illegally reduce its capltal.Fotts-Turnbull
Advertising Company v.catchell (Lo. Sup,)

287 8. W, 134,l0c.c1t,139,8t ,Louls Carriage
Manufacturing Co.v.Hillbert , 24 io. App.338,
Horeover, granting that 1t had legally ac~
guired the stoeck, it is prohiblt from
accepting a note In payment of 1ts eapital stock,
Bankers' Mortgage Co.v.Lessley,225 do.

App.S43, 38 S.W.(2d) 485,l0oc.cit.486. The
fourth and rifth charges in plaintiff's petition
must therefore be sustalned, The sixth
charge, relative to 1llegal purchase of stoek
by the corporation, %z alsc sustalned under

the above ruling.”

CORCLUSI ON

Ve are of the opinion that 1f the director in gues-
tion gave hils note and hypothecated his stock for the caplital
stock of the corporation he cen not sct as & director nor vobe.




Honorable George D.brownfileld =5 bay 31, 1934

If, however, 1t 1s treasury stock for which he has collater-
ated his note with the g¢tock, 1t will appear from the declelonse
that he would not be precluded from voting or aeting az a
dimtol‘-

Yours very truly,

OLLIVER W, NOLEN
aAsslstant Attorney General,

AFPROVED:
ROY BeRITTRICK o

Attorney General,
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