
CORPORATIONS: A person cannot act as director and vote in a 
cor poration i f he has executed his note for capi-
tal stock. If the note is executed for t reasury 
stock such person can vote or act as a director . 

1 FiLED\ 
I 

Honorable George D. Brownr1el d 
Pr osecu t ing Attorney 

I I 

Cooper County 
Boonv1lle . wts souri 

Dear Sira 

Thi s ~epartment acknowl edges r eceipt or your 
l e tter or Apr i l 23• requesttng an opinion. Judging by 
the fact s contained in your let t er it dose not a ppear to 
come with in the purview of your dut ies a~ prosecuting 
attorney . Regardless of the same wo shall attempt to 
r ender you our opini on. Your lette r i s an follows& 

"The questi ons have arison he r e f irst . 
whether or not a person can act ae a 
director in a corporation When he haa 
hia s tock apothecated t o tbe corpora-
t ion t o aocure a not e and cannot vote; 
second . whether or not a note accepted 
f r om a stockholder secur ed t~ h 1e stock 
ue collateral 1s a l lowed under the cor­
poration law. In other words . what we 
want to know is whether or not 1t i a 
l egal t o a ccept the t~ck 1n a cor pora• 
t1on as collate ral f or the secur i t y or 
tho payment of a note ot a sto~kbolder 
1n aamo . 

If you can g ive me any light on this sub­
jec t aa~e will be ~reatly a~preclated 
and I will be glad to r oc tprooate if tho 
opportuni ty evor pre ents 1teelt. " 

Se c t ion 4944 or the Revised St a tutes or lssouri 1929 • 
wlth slight amendment. Lawa 1931, page 175 , l s as tollow ' 



Honorable George D. Brownf'1eld - 2- ilay 31 , 1934 

\ 

"l~o note or obligation given by any stock­
holder , whether secured by deed of trust , 
mortgage or otherwise, shall be considered 
as payment of any part of the capital atook, 
and no loan of money aball be made by the 
corporation to any stockhol der therelnJ 
and if such loan shall be made to a stock• 
holder , the otticers making it, or who shall 
assent thereto, shall be jointly • and sever­
ally liable to the corporation for the amount 
of auoh loan and tnterest: Provided,however, 
that nothing herein shall be construed to 
prohibit agricultural cr&d1t corporations 
from making lonna to farmers who are stock­
holders therein, such lonna to be agricul­
tural or livestock loans to be rediscounted 
with federal intermod1ate cr&dit banks 1n 
accordance with tho tedoral agricultural 
credits act ot 1923, and amendment• thereto . " 

An interpretation of this section of the statute is 
given by the court in the decision ot condurant v. Raven Coal 
Co. 25 s. '• (2nd} 1. c . 575: 

0 0ur statute provides that no no t e shall be 
considered as payment of any part of t he cor­
porate stock.Section l0155.R . 8 . 1919 . This 
has reference to paym8nt f or stoek issued in 
the f 1rst 1ns tance. l~t"ter the eorporat1 on 
haD once issuod its stoek,and the subaor1ber 
has paid thoreror.the statute 1e satisfied. 
A corporation may sell its treasury stock for 
oaah or credtt , tor pur or for market value , 
or upon any termn that a s toekholder could 
sell.Sherman v . Shaugbnossy,l48 ~. App . 
679 • 129 S. W. 245; 14 C.J.40?f . IGverthe­
l esD , we are not willing to say t hat it att1rrna­
t1vely appearn from t he pleadlngs , that plain­
tiff coul d not have r el ied upon the pr osump­
tion tt1at t he purchas~ price would go into 
t he corporate t.reaeur,. ..o will not trust 
ourselves to t hink of overy conce ivable c i r­
cumstance which might or , 1ght not just ify 
Euch reliance. Tho whole c1reumstnnoea 
should be developed by tho evidence before 
that question is determined . " 



Honorable George D. tiroWDrield t.! ay 31 , 1934 

Uy the above decla:on wo flnd t \. .at tho s t atuto baa 
been rat1sfiod when cash 1~ ~aid for the stock in tho fi rst 
instance , and that a corporation may sell lts troasury stock 
for cash or credit . You do not state in your letter the kind 
or stock nypotheca~ed by the holder of tho came , ·uat 1s , wbether 
or not it i~ troas~ry otock or orig inal atoc • lio ovor,thore are 
recent dec1alone 4n the eamo hlch e bel1ove by o1ttng to you 
will enabl e you to a ppl y tho lAw to t he facts 1n the instant caae . 

The c ourt eatd t he follow!nz 1n the c s o of 3o.nkers • 
- ortgage Co. v . L.&seley, 38 s . '' • ( 2d) 1 . c . 48th 

"~~o ~onsti tutton,as well as the sta tut e , 
proh1 v1ts a corporation fro:~ occeptin a note 
1n paymJn t for 1to capital stock. Huntor v . 
Garan!'lo , 246 14o . 131,151 s •.•• 741; Ilam1lton­
Turner Grocery Co . v . Bander (Tex. C1v . App.) 
293 S . u. 341. 

If plaintiff could l awfully soll one hundred 
shares of ita stock and accept the defondant 'a 
notes , then lt could hnvd sol d all of lts un-
1aauod otook and accepted a note or notes 
t herefor. 

I t !a claimod that detomant wa s 11ablo upon 
t he subacrlptlon contract , and that t he sur­
r ender tJ.lereof was a consideration f or the 
notee in ault . .e do not t tdnk so. Tho sub-­
oe r1pt1 on contract s not int roduced ln ovi­
dence, nor ls therfl any showing aa to its 
t ermo . Even it thero was , it ould not alter 
tho Altuatlon. That contract and the ori ginal 
notee were exoou l:.ed at t.uo same time. ~'he 
subscription contract a not for stock 1n a 
corporation to ~ e or.med, but ,at ~oet ,eould 
be nothing more t han n subscription f or ato~k 
in e c o rpor·ation then exlat!ng . rhe notes 
were t he pl·lnc1pal contract, woro 1ll .,go.l , nnd 
t he whol e transaction .as t heref ore 111oga1 . 

If defendant ' s conJuct in oxecutlnf tho 
noteo ln suit amo~nto to recognitlon of 
valid ity oi' tLe origin 1 r.otoa . such aet 
amounted to nothing. Parke . Dav1a ~ Co. v . 
kul lett , 245 o. 16B, 175 , 14g s . .• 461. 

' And if the contract ln fact be onl y connected 
wi th the i llegal or immoral transaction and 
growing out of it ,*~~ it 1a equally tainted.' 
oolfolk v . Duncan , 80 il.o. App . 421 , 427 . " 



Honorable George D. 8rown£1tl d - 4- y 31. 1934 

The principle of law that a corporation can not 
accept a note tor its capital a tock i s reiterated i n thB case 
of Shafer v. Home Trading Co. 52 s. • (2nd) 1 . o. 4631 

r•t'he four t h charge relates to the fact 
that t ho corporation sold four shar&a of 
stock to ~artin 811ckensderter tor t he 
sum of ' 200 when t he par value of t he s took 
was ~400 and took in payment therefor hia 
personal note. \th1le the evidence sustains 
t his charge. pla1nt1f f ' s own evidence 1nd1catee 
t h& stock wan worth much l ess than 50 per cent. 
of 1te par value nt t he time 1 t wa a cquired. The 
sL~e 1s true as to chnrge five r olative to 
stock purchased by ' ills Blickensdorfer . rar 

r tch he gave h i o personal note . The ev1• 
dence f'urther chows . however , that t he corpo­
ration ill ega l l y acquired the stock sold to 
l~rtin and Wills by trading property of the 
corporation f or t he stock. A corporation has 
no authority to trade its property 1n purchase 
or ita outstanding stock, the effect of wnich i s 
to 111e5ally reduce 1ts capital. Potts· rurnbull 
Advertising Co.,.pa.n,- v . (·atohell ( lto . Sup . ) 
257 s . N. 134 ,loc . c1t.l39, St . Lou1s Carriage 
l4anufactur1ng Co . v .1!1lbert,24 -o. App. 338. 
Uoreover, gr ant ing that it had legally ac­
quirod the stock, it is prohibited from 
accept i ng a ~ote 1n paym~nt of its capitol stock. 

nkers ' MortgAge Co . v . Lossley, 225 o . 
App . 643, 38 S. ri . (2d) 485 , loc . ci t . 4 6 . ~le 
tourth and .fitth chargos 1n pl a!nti.f f ' petlt1on 
must therefore be euatnined . The d ix~~ 
charge, rol a t tve to illegal purchase of stock 
by the corporation, ,_s also sustai ned under 
the above ruling . " 

CONCLUSioN 

.e are of t he opinion that i f the d1root or in ques­
t ion gave r io not e ard hypothecated ~1e stock for tho caoital 
s tock of the corpor at i on he can not act a e s. director nor vo•e• 



Honora ble George D. Hrown.f1eld -s- by 31 . 1934 

It . however , 1 t 1e treasur y stock for which ho has collater­
ated h la note w1th the ctock . it will apQoar £r om the deo ietona 
that he would not be precluded from voting or acti ng as a 
d1reetor. 

APPROVED: 

HOY UcKI'.tlifRIGK 
Attorne7 General . 

o .. N: LC 

Yours very truly , 

OLLIV '~ll \Y . NOLbH 
Aaa1atant Attorney General., 


