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sn opinion uron the following cuery:

"Heplyins to vour ¥ tter under d-te
of Decenbder 2rd in which you erclosed
eory of opinior on solory of eircuit
elerits and deputies ~ffeeted by iece
tions 11786 ~nd 11812, p. 369, Lwe
1937, sddressod to Hon, lule %. John=
son, cirecuit Ulork of Bollinpor Zounty,
tarble Hill, is ourl, Yut this opirnion
does not toueh upon the rroposition
which I mode incuiry s $o youwr opinion,
to=uit: (1) fter tha pres:nt term of
the Jircuit Clerk's offfce expircs,

will the salsry be on = reo basis ole
together?t (2) If on foo basls, will

the county be licble for tha difforence
in s:l-riss 1f the collection of foes
are insufiicient to-p .y the aslery of
tha clerk nd higz dsputies?”
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"% the rrosent tinme, the oircuit clerk is pcid a salary

under the rroviclons of ‘ectiocns ll7?756 =nd 11819 %,
The solary provided for now will be paid until the

o Y0e 1929,

and of the term

of office of the rnrocent circuit slerks,  fter the eleetion of
¢ireuit 2lerko this year, they will vesume their Adutiece on the
first Monday in Jonuery, 1930, - Jeotion 11664 R, 9. Fo. 1920,
The eirouilt clerks in sll ecounties of thie state toking office on
the first Yendcoy in Jenusry, 1988, will receive compensantion for
their sorvices as set out in the new section, 117686, l-ws 1933, p,

369, «nd which is as follows:

"The apgrecute smount of foss that any
clork of the Cirecuit Court urder irte
icles 2 and 8 of this Chupter shall e
sllowed %o retoin for sny one yesr's
eorvice sholl not in any c¢ose oxceed

the smount hereinafter set out. Ip
counties heving @« population of less
than 7,500 persons, the sum of 31000,00;
in counties hoving & populstion of 7,500
and less them 10,000 perseons, tho sum of
+1100,00; in enunties havins e populstien
of 10, and less thon 12,500 persons,
the sum of [1300.,003 in counties havims
o population of 12,000 and less then
1£,000 percsoms, the sun of (1000.,00; in
counties having a populstion of 15,000
rad less them 17,500 persons, the sum

of . 1700,003 in countiecs hav;ng o DOD=
ulstion of 17,500 epd less them 20,000
verasons, the sum of J(1900,00; in counties
having o populntion of 20,000 and less
than 85,000 persons, the sum of ;;BJ.OO,%
in eounties huving o populstion of 25,
ond less thar 30,000 percoms, the sum of
@am.g& in ecounties huving & poeruletion
of 80, aml less thun 90,000 percons,
the sum of J2800,00; in counties hoving
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o populstion of 70,000 »nd less than
80,000 persons, the sum of [3000,003
provided, thut in ony county whorein
the clerk of the Circuit Court is oxe
offiecio recorder of deede, said offices
sh:ll be eomaiderod ns one far the pure
pose of this sectioni provided, further,
that elerks of the Cireuit Court shsll
be rnllowed to retain, in addition to
the feees allowed under this section,
ell fees enrned by thom in cages of
change of vonue frem othor counties;
provided, furthor, that, until the eoxe
pirntion of their present teorms of of-
fice, the percons heolding the offices
of Cireuit Clerks shall be psid in the
seme manner ond to the sume exBent us
now provided by law,”

You will note thoet the sbove section provides s maxie
nun of that any eirculit elerk muy retoin for one yoar's
sorvices, Thise meons that the circuit clerk is sntitlod to roe
toin fees up to the meximmm emount »2llowed in this gection, Fees
earned in change of venue onses ~re not to de accounted for by
the eireuit clerk,

The language ot the very begirning of the new section,
11786, refers to "the agpregate smount of fees” that n circuit
glerk moy air for one yenr's service, The clear meunins of
this lanpgungse i@ that out of the feoes collected dy the cirouit
slerk in his offieirl copaeity, ho sh:ll be nllowed to withe
hold or ain from the money his custody and poessession all
of it wp o gortoin amount, and none over that unount, es sot
out in the now sootion 11786, If his office does not eé2rm tho
maximum amount dl lowed him by law, them he has no funds in his
hounds out of which he ean Fmtg the muximum smount cllowed him
b lowe The legislature elearly intended to puy the circuit clerk
upon » fee basis, nd by its repecl of ection 18, and the fnile-
ure to emnct r now soction in lieu thereof, the .ogisleture made
it olear that aftor the present term of orhoa expires the e¢ircult
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elerk should receive no comrensotion from the county treasury for
his services,

It is, thoreiore, the opinion of this office thot after
the expiration of the mresont term of office of the eircuit clerk,
he shall reccive fees for his conpengntion not to exeeed the smounts
set out in Lawe 193%5, pe 368; which feos shall be in lieu of the
selery herotofore peid the eircuit olerk,

II,
DEFUTY CIROUIT JLERKS.

Frior to the pesecge of the new ‘ection 11812, Laws 1933,
Pe 571, ench eclerkt of the eireuit court wos entitled to deputy cire
cuit clerks who were uppointed by the oirecuit eclerk with the 2p-
1 or w The Circuit Court fixed the comrensa=

deputy eire t clerks.~ section 11812 R, i, Vo, 19829,

Undor th!a old socticn, the right of the deputy uircuit elerk to
eomronsation was thus hm by statute and became s county charepe.
seotion 11618 7, J. Mo, 1929, now repealed, added nothing to the
liability of the county to pay the deoputy olreult clerk's sclary
except thut 1t specified that it would de puid in monthly installe

ments, The duty rested upon the County Court to pny the deputy
eircuit clerks without ony =id from Jection 11813, 1, 5. Yo, 1929,

The 1933 lLegisleture repoaled Section 11812, supre, and
enneted in liou thercof =« new section found in laws 1933, p, 371,
This new section provides:

"Every clerk of » circuit cowrt shall
be entitled to such number of deputiss
end nsaistants, to be appeinted by such
officinl, with the approv:l of the
county court, as such cowt shall deenm
necessary for the prompt ond proper dis-
chorrpe of the duties of his office,
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The County Court, in its order per-
mi tting the clerk te aproint a deputy
or sssistant, shall fix the compensa=-
tion of such deputy or =seistont whiech,
in counties having 12,000 persons =2nd
legs, shall not o:ooo& the cmount nle-
loma deputy or assistant to the county
alerk for the sctusl time employed and
shall designate the period of time such
deputy or aseistonts may be amployed,
Every such order shall be entered of
record, ond o certified copy thereof
shall ‘e filed in the office of the
county clerk, 7The clerk of the circuit
court may ot eny tine, dischorge any
deputy or assistant, and msy regulate
the time of his or her employment, and
the county court may, at nny time, modi-
fy cr rescind ite or&or pernitting any
appeintment to be mede, =2nd may reduce
:ho compensation thero%oron fixed by
t.”

It will de noted that the prineiple, whieh, in the neow
sootion, wos that it substituted the term "county court” for the
torn ‘o{rcult couwrt” used in the old ssction, thus tronsforred to
the county court the duties formerly imposed upon the circuit
court., lo chinge wus made in the law effecting the county's lice
bility for the compemsation of deputy ceircuit clerks, Under the
old section, the county wes li:ble for the compensation of doputy
eircui t clerks, »nd the amount of thut compensation was to be
fixed by the o{rcun couwrt. Under the new law, the county iz liae
ble for the occmpensction of deoputy eircuit clerks, but the ~mount
of thuot componsction "is fixed by the coumty court”,

it will de noted from close reading of the entire Act of
1983, pr. 509-8372, that the only moneys or fees that the circuilt
clerk is m-itto& to reta aro the fees Tor his own rersonal sere
vieés. 'e retoine no fees for the pay of deputies znd ssslstenta,
Therefore, under the provisions of “ection 11814, lLsws 1933, p. 572
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it 1s made the duty of the cirouit clerk to pay into the county
troasury qusrterly all fees collected in excess of the sums he

is permitted te retain,

It 18, therefore, the opinion of this office that the
county court shell fix the compensation puty eircuit clerks,
and that the county court ashnll psy s it clerks from the
gonersl revenus fund of the county., OSuch pay sheall be compensa-
tion for the services rendered by & deputy circuit clerk snd shall
bo entitled to be classified as such under the County “udpet law,

111,
QOWTINg FERCIN THE QIRCUIT GLERE IILL BS EX-OFFICTO RICORDER
OF DBEDS,

Section 11528, Laws 1983, p. 560, combines the office
of the eircuit clerk and resorder of desds ir nll eounties of
leess than 20,000 inkobitants. This office entertuins some doudt
se to the constitutionelity of thet part of tho new law, lows 1033,
PPe 369-372, ingofar as 1t may epply to counties of loss than
20,000 inhabitonts, The constitutionality of this statute s prop-
u-iy for the courts, Ye merely set forth the history of this Aet
for whatever it may de worth, and 4o not attempt in this opinien
to pess upon the constitutiomality of the .e¢t,

The 1933 statute, lews 1937, p. 568, in its title, rro-
vides:

"AN ACT %o repescl Jections 11786, 11808
11611, 11812, 11813, 11814 and 11815 of
rtiole 2, Chapter 84, of the Nevised
Stotutes of Missowrl, 1929, entitled
"Fees, ioyment 151apo¢!uon of,”

aend to enact rlw new seotions reloting
and perteining to the same subjeet to

be known as Sections 11786, 11808, 11811,
11812, and 11814,"
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e oall your attention to the term “"same sudbject”,
used in the title of the 19835 Acts

seetion 117686 R, 5, Vo, 1929 originates with Lows 1910,
Pe M8, The titls of the 1815 ‘et provides:

« "AN ACT ochenging the method of payment of
sclories of eclerks of eircuit ccurts, except in
any county wherein the elerk of the eireut
gourt is ex offieclo recorder of deeds of seid
county; ond provided further thet the pro-
vicions of this set shall not apply to eny
county which now contains or may heroafter
contsin o eity of 70,000 inhabitonts or more,
or tc ony county whioch now cont:ins or may
heresfter contain eighty thousend inhsbitents
and less thsn one hundred and fifty thousand
inhabitonts in which eireult eowrt is held,
in two or more plsces in sald county, proe
viding for the sppointoent and payment of
deputies, and requiring clerits to pey inte
the county treaswry =211 fees coliected by
them,”

IRCTICH

4, "uty of clerk -
euit clerks in ¢ellection of foos-
cortain counties. statanent, etc,

SECTION :
:
t
:
2. Doputies and ss- , 8, Hepesling clouse,
:
:

1, dalarics of eire

sistante, how ape-

vointed-conpensce 6. ot to teke effeet,
tion,. when,"”
Se <Zalaries, how

pa id.

It will be noted that the 1916 title raleted to the mthod
of paying eircuit clerks uc&r ‘I‘ m mt whercin the clark

% %%g% rore, to
s t 0,1%1 n GCWEI‘ en o? cfrmﬂ.t c}.art's.in
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counties vhers they werc ulse recorder of deeds,

The lLagislators, in 1919, pp. 0063-0664, attempnted to ine
dependently amend the 1915 ‘gt by passing two seperate and distinet
anondaents to this iot. Beih smandments were spproved lay 30, 1919,
The title of the mendment cet, Laws 1819, p. 683, specific lly ree-

fors %o the faet that the 1915 Aet 814 not apply e oircuit Slerks
who were exe-officio recorderscf deeds, The smendment further, at
page 665 of the 1919 iet, reads:

"l ACT to smend section ome of sn aect
entitlaed "im eet changing the method of
gc)eries of eleris of eircuit courts,
seasion aotsi 1918, pepe ¥78, approved

March 28, 1915
35CTICH, SRCTICH
1.. mndine an aet: 1. Seleries of
. of 1915 rele ting: eircult cleorks
tc snlaries, : in cortain
: counties,

H £+ Reponling cluyse.”

It will be noted that the 1919 .ect, p. 666, is silent in
the title ae to including circuit clerks who ore u-orricio rocorders
of -deeds, but the 1019 revision committee entirely omitted the 1919
law, P. 865, but copled into the rovision of 1919 the not ss amended

st pe 6065, 'rhin gsection beceme 10090 4, S¢ Ve, 1919,

The 1819 amendment, suprs, 4id net comtain a poneral
title, It ndopted the 19156 ‘et snd the 18156 title. since the
1918 title A4¢ not apply to eircult clerks whe were ex-officic re-
corders of decds, ony anendment of the statute contrary to the title
=80 88 to apply te cireuit clerks who were ex-ci'ficio recorders of
deode would be invalid, becsuse meither the amended act nor the
smondatory set in the t1tle applied to eircuit olerks who were ox=
otﬁ?i.o r?corders of deeds., O5tate ox rel. v. nekmon, 267 3. 7.
6086 (1924).

It ic now well settled that whore the title refers to a
spocific olnas, tho 'et, »nd 1]l amendments thereto which zdopt the
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-

originsl title of the net are limited to the ¢lersses theroin cove
ered. In 3tate v, 3loan, 2068 lo, 305 (1914), the title of om act
referred to "kerding oat'ho by nonepresidents”, while the snendse
tory set applied %o residents as well ss noneresidents. o part
of the original title wae chansod in the title to the nmendatory
acte The court, l. o, 315, sald:

"The purpose of a title is to serve as
e elear and comprehensive indiecstor of
the purport of the sct, Mhile it may
be so genersl in its terms as to omit
reference to or the expression of mate
ters gormene to the prineirnl features
of the statute, if it sufficiently in-
diontos the substontisl puwrpose of the
law, it will not de violative of the
Constitution; bdbut where o title descends
to particulars and epecifies a certein
elase ineluded within the provieions of
the set, to the exclusion of others, it
does no% sufficiently indicate the pure
port of the lew, =nd is to that extent
v:o}atlu of the constitutional pro-
Vislon.

e find, thereofore, in the case at ber
that the bdedy of the net contains pro-
visions epplying to residents se well as
non-residents of the Stote, while its
title, as definitely as words oan convey
their mesning linite its apnlication to
non-rosidents; under this state of fucts,
much as the couwrt mey be disinclined to
declaore the act invelid, it camnot in
the face of the plein provisions of the
Constitution (“eec, 2B, art, 4) do othere
wise in so far us it !s attempted to apply
the asct to resifents of this 3tote,”

It would therefore appesp that as one section contoined
the provisions and regulstions for fees of sll circuit clerks in
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the stete who were not ex~officio recorders of deeds, then the
sttempted amendment of the 191f et thereafter so ns to take in

an odditionsl eluss, or to add an edditionsl subject without setting
it out in the title, might contravene Section 28, .rticle ¢ of the
Eissouri Constitution,

The 1919 statute hae heprotofore been ccnatruad os not
vieleting “oetion 28, irticle 4, of the Missouri Constitution,
but the guestion of clues mos not raised, The objection at thst
time wae mndo on the guestion of salaries and fees, Gtate ox rel.
Ve Fﬁrmr. ﬂ?l m. (1’1?).

The 1915 .et, {. 378, contained four prinelple seotions,
Seetion 1, now Section 117263 section 2, now 11812; Jeection 3, now
118133 “ection 42 now 11814. These four sections were referred to
in the titleo ms “in sot", and in Seetion 1, provided,

"provided, thet the provisions of this
aot shall not apply %o sny county wherein
the elerk of the eiroult court is ez~
officio rocorder of desds of s«id county,”

The sbove quotation was a part of the et containing the
four scctiong shove enunersied,

It would therefore appeer thet Jection 117686, Laws 19833,
Pe 969, would only provide for the compensstion of e¢lrcult clerks
who weore not ex-officio recorders of decds,

'n ettompt wes made to mmend this section, laws 1921, p.
607, but the smondment wes held unconstitutional, - Jtate ex rel.
YVa F&ﬁ!’:‘liltm’ 308 Lo, 30‘3] 280 &, W, 468,

Seetion 11028, laws 1933, p. 560, combines the oflice
of the cireuit clerk and recorder In all ocounties with & popule-
tion of less than 20,000,

“hen considering the two sections together, it would
therefore eppesr that the circuit clerks of lissowri, berinning
in 1685, in counties of less than 20,000 population, would be oxe
officic recorders of deeds, and thot they will receive cononsoe
tion from fees.
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While 1t is oot the duty of this office to determine
oclose questionz of the conmstitutionslity of Legislative lets, we
have set out the above =nd foregoing history of the ‘et for gha
congideration of those who might wish o rresent the matier to
a eourt of record for finzl determination,

Respectfully submitted,

FRARELIN E, REAGAN
csglatent ‘ttorney Geneyanl
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