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Hon., DNwight H. Srown
jecret ry of Ztute
Jefferson City, ¥issouri

stteation: gourities Division.
‘i}si}r 311‘:

Your request for &n ¢ inlon Lus Desn receivea by this
of fice under oute of Decexdber is, Lwdd. 3Juch re.ucet being in
the foliowlug terwsi

s“rflecse flna ettacoeu kereto, letier dated
pecember Ll, 1953 from George W. Husser,
Mennger, Hetter pusines: Buresu ¢of Xenssas
City, ¥o., ®ith saificavit of Rdwin C. Pollitt,
priuted 'Application for Registraution with

e Qunrdisn Progrem', photostat of receipt
given wr, Pollity, emnd phosostat of ' Trade
acceptunce'. Also, copy of regort made to

the Cownie-icuer of Securities by bis

Examiuer :mu Auditor, adated Decewber 1b, 163&.

The suestion at issue ie vhether or not the
so-callec 36 subscription or memberzhips ore
'gecurities' sithin the wmeaniag ~nd iateut

of the wissourl veeuritics Act, tec. 774 {c)
e S lusw. If they are securities, 1 nust
~ttempt to regulate thelr sale. If they are
not securities, I =uet avoid action in

accor ance with your recen: ruling in re
rmerican Assurance Association, 'ad lesve any
cuestion ¢f frauu to the local prosecutiag
autborities,

In whe opinicu of the Commissioner of
Zecurities, these 39 wesbersihips ¢ sub-
scriptiuns &re not lu. estment contracts,

Suclb coutracts have deen defined, 1n securities
scl uisputes, us contrects providiag for the
lavestament of capital in & #ay luteuded to
secure ilaucome or profit frou its employneant.
(2tnte v. Svams, 104 slaou., 9o, 191 M. *. 420.)
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Neither are these "36 memberships or subscripticnmns
beneficial interests ia or title to projerty or
profits, in his opinion. The purchuser received
no right to vote or ald ia controlliug the corpor-
stion, nor does ne reccive any proverty rigiht in
the zcsets of the corporatium. JIn a ruling 1esued
by the Att.rney Geaeral of Jadisna July 27, 1u35,
it 18 said-

'¥nere 1ife membership certificates of 2
projposed club entitles the holaer thersof

to certain richts and privileges as & meaber
¢f the club but doe# not entitle the holder

to any oveneficial interest in =ny property

of business, or amny stock in the organmizing
company, such certificates are not securitiec,®

Tue securities acts of various statee do not attempt
1o include al 1l clasees of countructe which ady be
fustruseatslities for ithe perpetration of fraud,
J.ere ie evideantly no bard apc fast rule for
vetermlnlag whether & coatract is a security within
tae purvies of the bDlue exy law, (State v. Gopher
Tire & Rubier Co., 146 ¥inu, bz, 177 N. k. 937.)

You usve been glivewu, above, the opimionm of the
commiseioner of securities, that the 'Trade
Acceptance' or subsceription or meabership wmuich
14 being so0lc 1u Kameans City 1s not & mutter
*1thin the definition of 'security' in the
cecurities act.

¥r. Huss.r of the retter psusiues: Bureau hss a
contrary vi-w of the cx+¢, and thinks the %38
mesbersnic, subeseripticu, trade acceptance s
clearly = ‘security' amna shoul: be th subjeot
of & cenee and aeelst order by the Commissicuer
of securitien. Er. Hucger's srguments &re in-
cluded ian the letter and exbibite: attached,

You are re u«ated to favor ae =ith your o iluion
in ihe premises,

From the document:s stitached LU yuvur recuest and referred
to toerein and from juformation suppliec by members of your Department,
we undJerstend the fects in the traps:ction uuder conciaeration to be
28 follows, and our opinion will ve rendered Lpom the mssumption that
these are the true facts,
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: seanbera of the public ure solicited to pay tne =um of

‘éb t0 4 coumon lew trust organized in Oxklahosz, known a8 the Guiralan
Fouudétion, the apgplicatiocan to eauder iuto the trans:ction bearing
caption nowever of “Application for “eglstration with the CGuardisn
Prograa,* although, checka are reguested in such application to be
sade out to the Guardisu Foundaticn, a2nd where the entire sus i# not
paia ia cash the note which 18 signed is payable to the Guardcian
Founusaticu. There 13 a Missouri Corporation kuowan as Guardian Fouad-
ation of Xsnsas City, Dut this neme does not appear om sny of the
iweuments furnlsued $0 us.

For the %36 so pald the applicant recelvee & tweaty year
subsecrijiion to a magazine called *The Guarcian Shield® whieh 1s
deserived as an ecucational publicaticn, which 1s also the name of
eu slleged division of the Amsricun Extenciom Pressz Assoclation, &
uon profit maging corporuticn. The spplicant likewise receives »
uoCuwent executed by C. H. Blackman & Zon Funeral Directors, under
tue title of *intesrcst cearing Trade ‘cceptsnce”, which states that
the funeral cdirectors for value received allow the Quarcian Shield,
s credit in amouat of %30 1f used within one yenr, which 1r incressed
in amount each yeu.r until the tenth year when it reaches the amouat
of %.0.00, wnich Trade Acceptance bears the follcwing provision:

“This Trade Acceptunce may be used or :smsigned
by the Guarcian Siield according to any teras
agree! upon by them.*

And it lirewlse bears & notice that 1t w»will be credited at par to any
funeral howe opvrating under the Quardian Prograw anc holding & fran-
chise from an approved Quariian Poundation. Below this Trade ’cceptance
and upon the same document 1s sn sesigoment by the Guardlan Shield to
the upplicant, stating that such epplicznt 1s a registered holder and
that thils certificute must De pregeates by the registersc bolder or
mecwbers of nis faclly, uepemndeats, ctc., for coredit om fun=ral services,
sud thot 1t mpall not be acsigned except with the written consent of

toe Gunrdaian %btelc., It 18 our further understanding that the tnird
benefit receivec by applicant 1s an agrevment by the funeral directors
tu allow tc the Teg'istered nolaer of a certificate and memd.r: of

oie family funersl services at cost plus 104, althouen we nhave Been

v #ritten docuxent setting out thle couatrect,

The Miewccuri sScourities Act in R, 5. Mu. 14929, “ection
7724 (¢, provides us folicws;
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“(e¢) Tue term 'security' or 'securities' shall
fnclude any note, 8toCk, treasury stock, boad,
debeuture, evidence of indebiedness, traansferable
certificate of laterest or participation, interim
certificetes or receipts, certificate of interestg

ia a profit-snsring sgreesent, certificate of
interest in an oil, gas, or =inlog lesse, coliateral
trust certificate or any trauneferable share, invest-
ment contruct, or bemeficizl interest in or title

to property or profits, pre-organization certificate
or receipte, or aay other iastrument commonly known
as security."

Toe only qguestion 1s whether the relationsnip oreated by
the transcotion above desoribed could be designiated ag a security
within the mcaning of the above etuiute.

I.

THE WHOLE TRANSACTION 18
UNE CURTRACT,

A8 was ueascribed above 1a the facts, three different iteas
are furnished to ecach appliceant shen the 336 is paid to the Guardiaa
Founaation. If sny cae of these three venefits con titutes & security
viwbin the wesnlng of the statute 1t would nave the szwe effect as
if {1t were the sole benefit furuisiec as far &s regulation ie& comn-
cernec, for it 1s provided by R. S. Eo. Sectiocm 77<44(d) that:

*{a) Auy security glvea or aeliverec with or srs

& bomus on accouuat of suy purchuse of securitles,
Or auny other thiang, shall De deswmed to constitute
& pert of tue subject of suck purchkse and have
been so0ld for value.*

Thus even 1f 1t 1& assused that the sagazice subseription
would be specificelly exewpt even if it were & seou.rity under R, §.
¥Mo. 1928 Section 7720L(e¢) whilch provides tnat there 1: exemyted from
tLe act:

"Any security fesuec by & corporation organized
&and operated exclusively for educational,
benevolent, fraternzl, charitable or reformatory
purposee, and no part of the net earniongs of whieh
foures tc the benefit of any private stockholder
or individual.
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stiil if either of tne other tro D-avfits furnished could be counsidered

a8 security the transasgtiom would be subject to regulsation.

This point

arcee in ithe ocxee of Browale 01l Co. of #isconsin vs. Rallroad Comm=

iszion of Wiscoansly, 240 N. w. 827 (Wisconein 1833) wherein the Court

said:

*(L;, It wiili not be neccssary L coasider
whetaer the coupom Dok, or the good-will con-
tract, staudiag alone, is & security, Lecause
we are ef tuhe o inion thut tne two must De
treated &8 & slngle contract. The caly ccn
slderation for the good=-w»ill comtrzact is that
the customer, if convenient, will make bis
purcuases fros one of plaintifi's service
stutions, and that he will recossend plaintiff's
products to0 nls friende ana nelghbore. In our
Judgment this is entirely too shadowy and vague
to have been the intended comnsidrration for
this xo0d-will comtract. It is toc be noted
that the good-will contract is only entered
into with those who purchase coupon books and
who pe&y the £#35. The tro ocuntracta are in-
sepuarable in the viewr of the plaintiff, for

the purpc«es of sale, and tbhe comclusion se-ns
to us iuevitable that the geooc-wilil ocntract is
based upon the same counsideration which supports
the promise contalned ia the coupou book.*

II.

1S5 SITHE+R THE TRADE ACCEFTANCE
OR THE COET PLUS AGREEVERT A
SECURITY7T

e

A pumber cf ailfferent items sre defiued in 7. 2. ¥o. 1828,

‘ection 7784(c,) svove set out as securities. several of the=e can

be luve .lately eillzineted such as s8tock, treasury stock and others,
and 1uv 1« bellevea that the only relevunt worcs and phreses im such
atatute sre the followlng, *note,* “bond," *"lebeature,” "evidence
of fadcbteincss,* "transficrable certificate of interest or par-

ticipation,* ana *iuvestmeant coutrect.*
A.

KOTE, BUND, DEBENTURE, EVIDINCE
uF INDLBTEDKESS.

These four items are all of ihe sanme general clase as sll




fon. ‘wight i, rown, = Cm January 234, 1934,

of them nre odlig:ticne to pay, Very little difference is perceived
betecen & note and zn evidenco of indebtedness since 'oth are legzlly
enforceadle rightc to col’'eet, ae arc likewise donds and debentures,
although thesc latter two are usually secured, ©8 o gener 1 rule
although aoi =lweys, bonls beln secured Dy specific proporiy amd
debentures not always bein: secured by specific pro.erty and not
rlwaye indeed by any property. However, all of theoo four classes
have thie chorogterictic thut they omly in rore cnsen, if ever,
oug with then any right to shere in the profits, msana ement or
affairs of the issuer thercol, ani in faot they are usually nothing
more than promices to pa{ principal an! inter et nt certrin fized
times or at indefinite tivee (e.g.) demand notes or moten or bonds
payable upou the happening of coutingencies, or éallable bonds, In
at lenst one onse 1t bhas been held t 2 bond or note novd not dbe
the ovligation of the percon offoring it to the public to ve a
gseourity, In tho cose of reo.le va., wach, 100 Cale ADpPe ual 300
Puo, 13le=1830, affirmed Matter of Louch, 12 Pac, (34) 1932,

a promoter orgunized the “A* cospany to which he conveyed certain
land and be then organized the "i* company in faver of which the

A" gompany executed and ilssued notes secured by uortg on such
land apd the promoter then caused the *1* company to sell such notes
to the public and 1t was beld that they were securitiecs within the
celifornia Jecuri ies Act which defines Jeourities ast

*“All bonds, debenturee =nd evidences of indebted-
nees* * * ¢ *gxoepting® * * * * promiscory notes not
offered to the pudblic.”®

A further roason hich would seem %o make it immaterial that
the promiecs offered to the public by the uvardian thield or the
Guapdian founcation ore not obligations of the offeror but are obe
l1igutions '0of the funeral direetores would be the fuot thut the Cuardian
interesto could not offer to the public pfomises by the funeral
directors as deseridod above vithout acting as agentes of the funeral
Mreotors in vicw of tho broad suthority given by the funersl directors
to the Guapdizn dhield 2o to assignwent and offer to the public of
thece certificutes,

As set out above, if the four classes treated in the fore-
going percgrophs do not as they are generally uni-futood, carry with
thea any rights o profits or managoment «f the lesuer l‘ voul ' seen
that a right to share im the profite or manugecent cculd hardly bde
nedossary to make a relationship into o cecurity within the statutes,
or that such righte ocoulé be the teet as $o whether a docusent or
relationship or ocontract comstituteos = security or mot. ad yet in
worth Cepolina, which has a stotutory defiaiti n of security which
1s the same os that in the Misoouri st: ute, the Supremo Court scems
to feel that the absence of t'ese climents prevents a certain rizht
from Leling a svcourity.
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In the case of State ve. Heath, 199 N. C. 136-~153 5. E.
§55-~1830, a sale was made of an exolusive right to use a certaln
methoa for selling r.sl estate, wherety the purchaser paid a certain
sum for bis right, the profits and expenses to be divided according
to cersain fixed terms. The Court throughout the opinion seemed to
regard the elcmeant of right to share im the profits of the seller
as importent and it was held that the sale involved was not u sale
of a security under the statute. On the other bhand in the Matter of
Leach, 12 Pac. (3d) 3, 1933, supre, the Court took the following
position »a to whether or not & right to sha:e in the profits of the
seller is an essential element of & security:

4 » » spgtitioner mekes the further conteation that
a real estate mortgsse 18 not a security within the
purview of th. Corporate Securities Act of this state.
In support of this contention p-titioner argues that:
'‘The inteant and purpoce of the Corporate Securities
Act of tuis state, a8 of all other states, was to re-
strict only the sale of such securities, that give
the iuvestor & right to participate in the carniang
or assets of a company. It was never the intent or
purpose of such laws to regulate the orginary bus-
iness transuctions of sn individusl or a company,

nor to restrict aam individual or company in its right
to sell or mort.age property owned by it, whether
real or persongl.' This contention was made by
petitioner on kis apypesl before the District Court

of Appenl, and 1t was decided adversely to biu. We
are satiefied with the disposition which that court
wade of this guestion. It is not necussary to repeat
bere the discussion of the District Court of Appeal
in reaching its conflusion that real estate mortzages
of the class involved herein were within the pur-
viev of the Corporate Securities Act. Tuis die-
cussion may be found on pages 448, 449, and 450 of
the reported decision of that cese. People va,
Leach, 1086 Cal. App. 442, 380 P, 131, 134, 1356.*

Acother important guestion to be coansidered is whether or
not a procise to glve oredit in fixed amounts on further purchases is
the ssme a8 a promise to pay soney. Under the certificates involved
in th. case under comsideratiocn there is no promise to render services
as opposed to paylong momey. On the contrary, the certificate cam
only be used where a purchase or purchases of funeral services are




made &nd the certificates are toen used as cre.its 8c that these
certificrtes fall Detween a strict promise to pay souey and & mere
promise tc furnish s rvices. Also it wigbt be moted toat aside from
the guestiova of toe Guality of the commodity promised, the gertificate
bears iluterest at a fixea rate. As t0 whether or not & promire toO
give creait on further purchases is the same ae a promise to pay
woney there is likerise & split of suthority. Thus in the cuse of
Lewis ve. Creasey Corporsticn, luv Kentuoky 40=, 24c =, w, 1046--
1v23, a salewaae Dy wholesale grocers of a promise to retail grocers
to furaien groceries for a twenty year period at cust plus 5%, and

to give stipulated ciscounts and to allow the purchuser & F35CC credit,
the prices of these promlses belng 500, was beld uot to ve a
security withinu the Kentucky Securities Act wnich definec securities
a8 "cuatract, 2tock, donds or other securities,® aud the sume con-
tract woe alsc held uot to constitute & security in the case of
Creascy corporation vs. ®nz sArothers, 177 #is., 49, 187 K. ¥, ©68--1972,

In the ¥isconein cese the Court, althouxrbh 1u the statutes
*bouus* * *notes or other obligstions or evidence of indebtedness,
vere defined ne securities, seemed to feel that the avsence of the
right to share in rights or profits of the evmpany prevented the
contrect Brom velng & security. The Court g id:

#s = » *In the contract in question there is no
oblization to pey moncy on .bDe part of the plaimtiff,
Its obligation 18 tu render a cert:in service to

the de”endant for a period of 30 years, wniech service
it has fully rendersd up to the date of the sult,

Tre service cunsited in seiliag 1ts goods to the
rember Br cost plus a very emall per ceat of profit,
The meumber ac. uired no rigats either in the capital
or prufits of toe cowmpany. The comntrzot would be
fully discharged by platntiff reanaderiang the
specifiec service for the recuired lengti of tiwme.

It 15 clenr that our muilroad Commiesion correctly
reia, &8 the evidence snows, tLat the cuatract ia
Luestion aces Dot oome withia toe purview of the
statute,® ¢ * o»

However, in the case of 3tate va. KNvans, 154 Minoesota 95,
191 N, &, 440==l¥s:, wpere tuc statute defines Securities as “stocks,
cuonus, lavestseat cuatrects or vtoer securities,” it was neld that &
coantract tu bPuy an undeecribed piece of land iu a certain subaivision
*»1tu &a option to recelve Dack the purcpase price with a bonus, or
to &,ply the lnvestment plus laterest to bullding on the property,

the seller to lend the ovaluuce Of wouey necescary for builaiang,
there velag no prowisce Ly the purchuser toc make any fixed nu«ber of
payments, wuas & security, tble contrect reslly belang in effect
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as far as the purchases were conoerned, & promise to give oredit on
certain subsequent purchuses just as 1s the certificate in the oase
under considercation. However, there wes a further element in the
¥innescta case of & right to receive dback the money in the event the
purchace was not made which might cdistinguish 1t from the instant case.

In the case of Brownie 011 Co. vs. Rallroad Comerisesion,
240 N, %, 827 (Wis.) 1932 supre, this distinguishing element between
the last cited case and the instant cease #as not present and it
was held thzt the issued instrument was & security. In the Brownie
011 Compeny case the company issued coupon books for %35 eacy,
entitling the owner to a credit of ome half cent per gallom con
gesoline purchased &t the companp's stations, and twenty-five cents
per gellon on oil purchased,sand the company also entered into a
good=-will contract whereby the purchaser agreed to recommend the
conpany's gee to hie friemds and %o use it when convenient, and
the coamp ny agreed to pay one half cent per gallon on sll gasolime
80ld by 1t to a trustee for distridbutiom to the holders of these
good-will cuntracts. The Court says of the contract as follows:

“s » & oThe contract stipuiates that 1t does

not represent any indebtedness of the plaintiff;
that the one-half cent per gallon is to be
charged to advertieing expense aud payable out
of gross sales. It is further provided that

the osner of the contract has no interest in the
preseat or future profites, capital, or ac-ets

of the plaiatiff, or say lien therecn.* * * *»

The contract expressly attempts to rezove itself from
the vericus charaoteristics which have ceen relied upon by various
courts as the distinguishing characteristics of securities. The
Court bheld that these contrao.Ls were securities and this case seems
very closely in point beczuse as above diecussed 1t does not seem
to mace sny difference whether the obligatiom 1s omne of the issuer

or of someone else.
B.

TAANCFERABLE CERTIFICATE OF
INTEREST OR PARTICIPATION.

The Trade Acceptance in guestion was transferable when
originally issued by the funeral directors but was registered by the
Guardian Shield before being transferred so that probably it is
{omaterial as to whether it is a certificate of interest or partioci-
pation. However, anide from this element of transferability there
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seems to be no interest in the businese elther of the funerul cirectors
or the Guardiaa Shield or right to participationm in such business,

80 prooably this definitiou weuld not apyly to the document in guestion.
The fact that the member has pald to the Guarcian Foundution & certain
amogunt of monecy, & part of wbich bes goune intc the dbusiness of the
funeral djrectorsn, &nd th: t the menmber has very definite interest in
the coutlnuec solviucy and overation of the fumeral directors becaure
only {f thece coatinue can ne receive Lie oredit from them would seen
to De too remote to muke such interest or the document reprerenting

it a certificute of intereat or participation, although the fact that
the intereat 1T any woula be o the funersl wirector's ovusiness and

uot in the business of the Guardian Mouncation or the Guardian 3hield
would sewn to De imuatericl. People vs. Leach supra.

Ce.
[N ESTUENT CURTRACTS,

‘6 wab stuted &bove the stetutory defimition of security
in Forth Curoliue is the scme &8 that iu Missouri, ena the North
C rolina Act =us adopted 1m 1937, two years before the ¥issouri Act,
slthouxgh no iccication bas beeu found that the Yils:souri Law was
taken from the Nortu Ceroiina Act.

Ia the case Of State ve. Heath, 199 N. C. 135, 153 5. E.
80., 1930, supra, the Su.reme Court of North Carclima discuesed the
srening of the terw *"iuvestuent cuntragt." The Court snid:

#s ¢ » *The term 18 not cefianed iu the &ct,

Uut {1t fuplies the apyorebensiocn of an invest-

swent as well a8 of & occntract. The word *iuvesti-
senut" has no techuical defialtion, aad { wmemeaning
in particular cases 18 often deterained by its
relation to the context., It has been variously
defined & the conversion of wncney into property
frowm w ich & profit is tc be derived in the ordi-
nary course of trade or businee=; au expenditure
for profits; the placing of capital to secure

au 1ocome from ites use. Ve have found coupara-
tively fe: cunses in which the m.aning of *investment
contract" has been kiven. In State v. Gopher Tire
& Rubber Co. 146 Mian. 52, 177 N. W, (37, €38,

t. ¢ Supreme Court of Minaesota in 3nalyzing @
stutute deacunciag "investment contract® s=1d:
'The plactiug of capital or laylag out of money inm
& w#uy lntended %o secure incowe or profit from

1ts tzployment is an *luvestment* as that word
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{e commonly used and understood. 1f defeadant
{ssued and sold 1ts certificates to purchasers

who paid their money justly expecting to receive

2n income or profit fros the invesiment, it would
seex th-t the steaiute should &apply. The certificate
set out in tie case recited t. iz provisiom: ‘'That
cefencant will snnually set sside & 2 bonus to
certificate holdurs all of its exces: eurnings after
raying o,ernting expenses, fixeo charges and
aividends t¢ stockholdere, the 5 we se be dis-
tricuted at 1te o tion in the form of preferred etoeck.!

The cefinition ¢f “*investment contruct” im the case
Just cltea, wus &dhcred t¢ iu Htate v. Wvans, 154
‘Apa., 85, 191 N, ¥. 435, 87 A. L. R. 116&, 1ia wbich
the gontrect gave to the purchaser an option to
gurrender bls contract and take back the money he
rac paid, with a bonus of 870 for cach 11,000, fro=
the profite obteined on the s=le of contr.cts., It
was adhered to in State v. Ogden, 104 ¥inu. 435, 1%1
N. 7. 816, 1o whici the *unit ho.ders® were to part-
ifcipate in profite iu procortion to their holdiags, snd
in State vs, Bushard, 164 ¥inn, 405, 208 K. ¥, 370,
the defen znt was to participate in profite as the
result of hie investment, and eventually tc receive
certificates of corporate stock.” ® ¢ ¢+ & ¢ & = o »

The contract does not contswplate the placing of
reeman's money with the pertners ia & »ay intended
to secure &n income from 1te employrent by tiem in
the contuct of the business.

The result 18 obvious, In our oplaion the contract
isncluded in the special verdict is not &n *investment
contract® within the terme of the statute upon which
the indictment ie arafted. Aud by the ssme reasoning
e are led tc the conclusicn tnat the contract is

not » “certificate of inter st in & profit-snaring

ngre,:,,.nt-.- = * 4w w ea

The meaning of the word “contract® in the Kentucky statute
was clscussec in the case of Lewls vs, Creasey Corporation, 158
Kuntucky 40¥, 448 3, %. 1046, 1u53, supra, the contentions in this
cuse raised the iesue belug a® followa:

we e+ s ®1t 18 the conutention of plaiatiff thet
the worda 'contracti' &8 used in the statute, viewed
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from the siandpoiant of its coanection, bas

enly & restricted meaniag, &nd has refereace
only to security coantracts, wulch latter it is
argued were the oniy class of contructs that the
statute atteapted t¢ regulate, and ia wnich the
comptny or individual dealti, anu to procure whicno
the purchaser invested his money or property.

On the other bsad defendesant, tbhrougbh his counsel,
argues that the word 'contract' in the statute
weans =0re than #hat is ordigarily understocd as

& security investaent, and that it is broad emough
to ¢over all classes of coniracts which may “e an
inatrumentality for the perpetration of frauda and
in which one mey inveat hLie asoney or pro.erty.**"+*

And the Court decided the term Security

#s + + otgeans the investment of funds 1o a de-
signated portiou of the & sets or capitel of &
c.ncern, with the view that the latter by using
and operating with, the investwent #ill earn &
profit for the imvestor. In other woras, it carries
with it the 1des that the inv.stor will carn his
profit thoough the efforte of others than his o=an.
It thus ifncludes bomds, stock certificates, share-
noluer certificates, and other simllar lavestmeats,
but 1ts definition .Jovs not inciude interest ‘fncoue
from the lending of money, or the profite which
one mignt nzake by his own efforts as the result of
any ordinary coszercial coantract which he might
eater into.* * * ¢

The three o, ianione of Attoruneye vencral which Lhave pas ed
on the Questicn 88 to whetiher Or Lot tLese coutragcts are securities
pave not likewlse been in accorda. Tie exact contract here ia cuesticn
or ut least the contruact of the Gusruian Foundation as it was ojpersting
io Uklanoms was ceclured uot to be & pecuriiy by am o.ialon of the
AttOrney GeRelal readered Merch lo, ludz, and a certificate of service
of & mortuary cowpany entitiiong itvs bolder to & fuperal for #6860 was
declared not to be & security in am opinilon of the Attoruey Geuneral of
Oregon rendered on April <o, 1wdC. cut 1o an opinion hauded down
Auguet 4C, 1928, the Attorney Qeneral of Utabh aeclared that such a
‘certificate of service® which gave the o=ner a right to a fumeral
on 8 *cost plue basis® but no rignt in thne volce of the affeires of

the company was & "certificate of interest® or “indebtedness® and a
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security, =md apparently tils contract did not even involve a right
to recelive a credit in =~ fixed amount om suck funersl,

I11.
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ifter analyzing the above ovinions -e have come to the
conclusion that simce there 12 no suthority at z2ll in the stote of
¥i ecuri om tile point (although the “ecurities ret coes a_.ply to
sssocistions and commom law cumpaunies, ‘chzidt ve, Jtortz, 2
¥Oes Ae 438, 336 8, V. 894=-=1923, stute vs, Hudson, 314 No, i, 280,
358 5, T, 577-—192‘) and since the suthoriiies in other statee rre
0 seanty amd faill to be in sufficieat harmony to jJustify the laying
down of =ny gemerul principles of law on the subject, thnt the matter
of trenting the certific-te in question ngs 2 security or not should
be & matter of admialstrative policy with your department, that you
would not be subject to eritieise in the weent you decided to take
either position, and that therefore it is the o inion of tiis
departm.nt that you ~re ffee either to troat these certificates as
securities and to teke jurisdiction or to refuse to tr at then as
securities and Lecline tuke jurisdietion,

Respectfully submitted,

-‘u.'"‘RD H. “Ih.‘.‘u.
Assist nt Attorney Guen Pal

APFROVED:

ROY Werlittrick, T

Attorney Gencrul,
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