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LIQUOR CONTROL ACT: Intoxicating malt liquor is excepted from provisions 
ot sec. 13-a and may be sold by the drink providing other ~uali~teations 
of act are complied with 

Sept ember 4, 1934. __________ , 

~/() \ 
Hon. C. D. Bray, City ~ttorney, 
City of Campbell, 
Campbell, 111 nsouri . 

Dear Sir : 

This department is in r eceipt of your request for 
an opinion as to the following state ot facts : 

"****In view ot thes~ provisions, 
can a person legally engage in said 
business by obtaining a license trom 
tho state ~d county but not tr~ the 

• city? ~auld he not be violating the 
state law by so doing because the state 
law says he must have a license tram 
the city. It is mandatory, not 
optional . 

Assuming that the city had failed , neg­
lected, or even refused to license said 
business, or tailed , neglected or rotused 
to pass an ordinance proViding for such 
license, would this tact bar a prosecu­
tion by the state for engaging in said 
business without having first obtained 
t he city license? Please keep in mind 
the state law says he rr.ust have the city 
license. No exceptions or ox~~tions in 
any contingency." 

Section 22 ot the Liquor Control Act or the s tate of 
Missouri provides in part as follows : 

"Malt liquor containing alcohol in excess 
of throe and two- t enths (3.2 ) per cent 
by weight and not in excess of five per 
cent (55' ) by weight, manufactured f r om 
pure hops and/or pure extract of hops and/ 
or pure barley malt and/or wholesome grains 
or cereals and wholesome yeast and pure 
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water, may be sold by t he drink at 
retail for consucpt ion on tho prccioes 
whero sold, when t ho person, partnership 
or corporat ion des i r i ng to sell said 
malt li quor by the drink at retail for 
consumpti on on the prc~isos where sold 
shall havo been licensed oo t o do by 
the incorporated city and county in 
which ho pr oposes to oper a te his business , 
and has procured a license so t o do f rom 
the State Supervisor of Li quor Control . " 

Section 25 of the Liquor Control Act or t he St a te of 
Missouri provides: 

"The Doard of Aldermen , City Council 
or other proper authorities of incorpo­
r a t ed cities may charge tor licenses 
issued t o manufacturers, distillers, 
br ewers, wholesalers and r et a i ler s ot 
al l intoxicat ing liquor , within t heir 
limits , fix the amount t o be charged 
for such license, and provide tor the 
collect ion thereof, ~ke and enforce 
or dinances for t he regulat ion and con­
trol of the sale of all i ntoxicating · 
liquor within their limits, not 
i nconsistent wit h t he provisions of 
t his act, and provide for penalties for 
the viola t ion t hereof. " 

It wil l be noticed t hat in Sect ion 25, supra, t he Legisla­
tur e of the State or Missouri sai d i n effect tha t cities may 
charge for licenses , etc . In the case of State ex rel . ~ger v . 
Holt County court, 39 ~o . l . c . 524, t he Court said in construing 
t he word "1!18Y" : 

"~uite a lis t or authorities, t ouching 
t he proper construction of the word 
' may' a s used in statutory enactments , 
has boen presented in the petitioner's 
brief, all or which have been car efully 
examined . These authorities are uni­
formly to t he effect t hat the word is 
only t o be construed as mandator y for 
the purpose of sustaining or enforcing 
a right, but never to creat e one . " 

It is app~rent f r om a consider ation of Section 25 t hat the 
Legislature merely i nt ended to give cities the power to charge 
tor licenses, and did not intend in any way t o make it mandatory 
upon t hem to do so. In other words, Sect ion 25 is directory only 
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and cannot be construed t o be mandator y . 

Secti on 22 of t ho Liquor Control Act requires as cond1~ 
tions precedent t o t he legal sal e of intoxicating a alt liouor that 
t he vendor s hall obtain a l icense f r ow the city , county and state. 
It is appar ent from t he face of t he Act, thvr ofore , that if the 
vendor f ails to obtain any one or 11oro o-r t hese licenses, he is 
guilty of a violation of tho Li1uor Control Act of :issouri and is 
subject to prosecut ion ther ef or. 

Section 43 of t he Li quor Control Act provides : 

"Any person violating any of the 
pr ovisions Jf t his act, except 
whore some penalty is otherwise 
prov ided , shal l upon c onviction 
t hereof be adjud~od gui lty of a 
mtJsdemoanor . " 

However , 3ect 1on 22 must be construed in connection with 
Section 25, and, if t he city fai l t o provide for a license, the 
failure of t he vendor to have such license could not be construed 
to be a violation of t he Act. In other wor ds , Section 22 only makes 
it mandator y to have county and ci ty l icenses if t he county and 
city provide for same . 

The City of Cnthpbcll ia a city of les :J than 20,000 inhabi­
tants. Therefore , by Section 13-a of the Liquor Control Act of 
Mi ssouri, intoxicating li quor may not be sold by t he d r ink until 
such sale sha ll have been aut hor ized by a vote of t he majority of 
t he qualified voters of seid city; however, the Legislature ~a f it 
to except intoxica ting calt li~uor f r om t he provisions of t h is 
section so t hat under t ho Li ~uor Control Act of ' issouri intoxicating 
malt li auor cay be s old by t he dria~ at r et ail for consumotion on 
the premis e s wher e sold, provided t he other qualifications of tho 
Act are complied with . 

It the City of ca.~bell has failed or neglected to pass 
an ordinance ~roviding for the license as required under Section 22 
heretofore referred to, it is our opinion that s ince " action 25 of 
t he Act granting t o cities the power to char ge for such licenses 
is a director y s t atut e only and no t ~andatory, it is not a violat ion 
of t he I~i cuor Control Act to sell i ntoxicating malt liquor by t he 
drink i n the City of Campbell without a license from said city, 
provided the required licenses are obtained from t he stato and county. 

.APPROV:::O : 

· ·~ ---- -

Respectfully submitted , 

J'OIDi W. HOFFJ.UN, J r . , 
As sistant Attorney General 
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